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Opi ni on by Kuhl ke, Adm nistrative Trademark Judge:

Sysware Heal thcare Systens, Inc. has filed an

application to register

for “conputer software in the field of health care

informatics, nanely, software for managi ng, storing,

KSK

PONERLAB (standard character form

anal yzi ng, displaying, maintaining, processing, review ng,

di stributing, communicating, organizing, sharing,
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referencing, nonitoring and integrating health care
information” in International Cass 9.1

Regi stration has been refused under Section 2(d) of
the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant’s mark, when used on its identified goods, so
resenbl es the regi stered mark POAERLAB for “conputer
hardware and software used for recording and displ ayi ng
experinmental and | aboratory data and instruction manual s
sold as a unit therewith” in International Class 9,2 as to
be likely to cause confusion, m stake or deception.

When the refusal was nade final, applicant appeal ed.
Bri efs have been filed, but applicant did not request an

oral hearing.® W affirmthe refusal to register.

! Application Serial No. 78243239, filed April 29, 2003, alleging
a date of first use anywhere and date of first use in conmmerce of
March 31, 1995. In the Cctober 20, 2003 Ofice action, the

exam ning attorney required an anmendnent to the identification of
goods and applicant conplied with this requirenent inits April
20, 2004 response. Although the examni ning attorney nade no
mention of this requirenent in the Final Ofice action issued
June 11, 2004, she does indicate in her brief that the anended
identification of goods is acceptable and the identification of
goods set out above reflects the anendnent. |In addition, in the
April 20, 2004 response applicant clai med ownership of
registrations for the marks PONERQC, PONERWEB AND POWERAR

2 Registration No. 2145382, issued March 17, 1998, Section 8
af fidavit accepted.

% The print-outs fromthe Trademark El ectronic Search System
(TESS) of applicant’s clained registrations attached to its
appeal brief were not tinely nade of record. Trademark Rule
2.142(d); In re Posthuma, 45 USP@@d 2011, 2012 n. 2 (TTAB 1998).
In any event, applicant’s argunent that its ownership of a

“‘ PONER suite of software products” supports registration of the
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Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Myjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR2d 1201
(Fed. Gir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Gir. 1997).

The marks, PONERLAB, are identical, which is a factor
that favors a finding of |ikelihood of confusion. W turn
then to a consideration of the goods, keeping in m nd that
use of identical marks is a fact which “weighs heavily
against applicant.” In re Martin's Fanous Pastry Shoppe,

Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. G r. 1984);

current application is not well taken. See Baroid Drilling
Fluids Inc. v. Sun Drilling Products, 24 USPQ2d 1048 (TTAB 1992).
The issue before us is “the likelihood of confusion of
applicant’s mark vis-a-vis the registrant’s nmark.” In re Lar Mor
International, Inc., 221 USPQ 180, 183 (TTAB 1983). Thus, even
if applicant were to denonstrate that it had established a
“suite” or “fam|ly” of marks characterized by the term“POMNER" it
woul d not entitle applicant to register a different mark that is
confusingly simlar to the registrant’s mark. Baroid, supra.
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see also Inre Shell Gl Co., 992 F.2d 1204, 26 USPQ2d 1687
(Fed. Gr. 1993).

The exam ning attorney contends that the
identification of registrant’s goods is “very broad [and]
it is presuned that the registration enconpasses al
goods/ services of the type described, including those in
the applicant’s nore specific identification, that they
move in all normal channels of trade and that they are
available to all potential custoners.” (Brief, pp. 4-5)
She continues by pointing out that “[b]oth applicant’s and
the registrant’s goods are conputer software which stores
| aboratory data [and] [r]egistrant’s identification of
goods nust be read to include conputer software containing
data related to all types of |aboratories, including the
medi cal | aboratories to which the applicant’s goods
pertain.” (Brief, p. 5)

I n support of her refusal the exam ning attorney
submtted a page fromregistrant’s website noting that it
includes a statenent that registrant’s POAERLAB product
of fers a “conputer-based recordi ng and neasurenment system
with particular application in the |life and nedical
sciences.” In addition, she submtted a press rel ease of

applicant’s which describes applicant’s POMNERLAB product as
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“conpl ete solutions for reference | aboratories and
hospitals.” The press rel ease continues:

Desi gned specifically for |arge volunme |abs and
hospitals, POANERLAB enterprise edition integrates
all functions of the laboratory in to [sic] a
singl e integrated business tool .PONERLAB has the
| ongest track record of any full featured

M crosoft Wndows based Laboratory Information
Managenment Systemutilizing client/server
architecture...Sysware Heal thcare Systens has been
a leader in laboratory information
systens...offering a conpl ete range of

i nformati on managenent products and services to
[the] nedical |aboratory industry.

Finally, the exam ning attorney requests that the
Board take judicial notice of the followng definition for
the term*“l aboratory” taken fromDorland s Illustrated
Medi cal Dictionary, (30'" ed., Saunders, June 2003):*

| aboratory...a place equi pped for performng
experinmental work or investigative procedures,
for the preparation of drugs, chem cals, etc.
clinical l|aboratory, a |aboratory for
measur enent and exam nation of materials
derived fromthe human body (e.g., fluids,
tissues, cells) for the purpose of providing
i nformati on on di agnosi s, prognosis,
prevention, or treatnent of disease.
The exam ning attorney asserts that this definition
“establishes that the term ‘|l aboratory’ as identified in

the registrant’s identification of goods enconpasses a

“clinical laboratory’” which includes gathering information

* University of Notre Dame du Lac v. J.C. Gourmet Food I|nports
Co., 213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983) (Board may take judicial notice of
dictionary definitions).
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on “di agnosis, prognosis, prevention, or treatnent of

di sease.” (Brief, pp. 4-5) Thus, in contrast to
applicant’s attenpt to restrict registrant’s goods to
“recordi ng experinental research data,” the definition of
| aboratory is not restricted to “a scientific research
function but also includes the work of a nedical

| aboratory.” Id.

In response, applicant contends that the respective
goods are different. Specifically, applicant states that
its software sold under the POMNERLAB mark “provides
physicians with tools critical to quality diagnosis and
treatnent of patients.” 1d. In contrast, applicant
asserts that registrant’s goods are “for the |life sciences
basi c research market” (brief, p. 10) and that registrant
and applicant do not “operate in the sane tradi ng space.”
(Brief, p. 3)

Further, applicant asserts that its custonmers exercise
extrenme care in purchasing products sold under PONERLAB and
the costs of these systens range “fromthe tens of
t housands of dollars to systens in excess of one mllion
dollars” and the “sales cycle for PONERLAB is neasured in
mont hs, and for sonme custoners, in excess of one year” due

in part to the involved purchasing decision. (Brief, p. 4)
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Finally, applicant states that the marks have been in
concurrent use for ten years and applicant “has not been
made aware of even a single instance of confusion.”®
(Brief, p. 7)

It is well settled that goods need not be simlar or
conpetitive in nature to support a finding of likelihood of
confusion. The question is not whether purchasers can
differentiate the goods thensel ves, but rather whether
purchasers are likely to confuse the source of the goods.
See Hel ene Curtis Industries Inc. v. Suave Shoe Corp., 13
USPQ2d 1618 (TTAB 1989). Further, we must consi der
registrant's goods as they are described in the
regi stration and we cannot read limtations into those
goods. See Cctocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cr
1987); Hewl ett-Packard Co. v. Packard Press Inc., 281 F.3d
1261, 62 USPQ2d 1001 (Fed. Cir. 2002). |If the cited
regi stration describes goods or services broadly, and there

is nolimtation as to the nature, type, channels of trade

> Applicant also referenced co-existing third-party registrations
for conmputer software products in support of its position that
“the proper focus for...conputer software is on the
conmpetitiveness and rel atedness of the goods.” However, the
listing of third-party registrations is not probative inasnuch as
prior decisions of other exami ning attorneys are not binding upon
the O fice and the Board nust decide each case on its own facts
and record. In re International Taste Inc., 53 USP@@d 1604 (TTAB
2000); In re Consolidated Foods Corp., 200 USPQ 477 (TTAB 1978).
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or class of purchasers, it is presuned that the

regi stration enconpasses all goods or services of the type
described, that they nove in all channels of trade norma
for these goods, and that they are available to all cl asses
of purchasers for the described goods. See In re Linkvest
S.A, 24 USPQ2d 1716 (TTAB 1992). An applicant may not
restrict the scope of the goods covered in the registrant’s
registration by extrinsic evidence. See In re Bercut-
Vandervoort & Co., 229 USPQ 763, 764 (TTAB 1986).

Appl i cant argues that registrant’s goods are only for
use in research in the field of “life sciences” (brief, p.
10). The web page fromregistrant’s website submtted by
the exam ning attorney belies applicant’s position because
it clearly shows that registrant’s conputer software al so
has applications in the “nedical sciences.” Applicant’s
argunent also fails because registrant’s goods, as
identified in the registration, are not limted in the way
appl i cant suggests.

When we consider registrant's goods as they are
described in the registration, and in light of the |egal
constraints cited above, we find that they would include
recording and displaying “health care information.” See In
re Linkvest S. A, supra. As shown by the dictionary

definition of “laboratory data” and applicant’s press
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release indicating that its product is designed for “large

vol unme | abs and hospitals” and offers a “conpl ete range of

i nformati on managenent products and services to [the]

medi cal | aboratory industry,” |aboratory data includes

health care information. Thus, conputer software for

di spl ayi ng | aboratory data enconpasses conputer software

for displaying health care information. In view thereof,

and i nasnuch as there are no limtations in registrant’s

identification of goods, we nust deemregi strant’s conputer

software for recording and displaying | aboratory data to

enconpass software for displaying health care information
I n reachi ng our decision, we have consi dered

applicant's contention that its goods are extrenely

expensive, and its custoners are sophisticated and

take great care in the purchasing decision. W find

that the identity between the marks and the overlap in

t he conputer software clearly outweigh any purchaser

sophistication. In re Deconbe, 9 USPQ2d 1812 (TTAB

1988); In re Pellerin MInor Corp., 221 USPQ 558 (TTAB

1983). Moreover, the fact that purchasers are

sophisticated in a particular field does not

necessarily nmean that they are know edgeable in the

field of trademarks or immune from source confusion

In re Total Quality Goup Inc., 51 USPQRd 1474, 1477
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(TTAB 1999); In re Hester Industries, Inc., 231 USPQ
881, 883 (TTAB 1986) ("Wile we do not doubt that
these institutional purchasing agents are for the nost
part sophisticated buyers, even sophisticated
purchasers are not immune from confusion as to source
where, as here, substantially identical marks are
applied to rel ated products”).

Finally, we do not accord significant weight to
applicant's contention that there have been no instances of
actual confusion despite an asserted ten years of
concurrent use of the respective marks. The Federal
Circuit has recently addressed the question of the weight
to be given to an assertion of no actual confusion by an
applicant in an ex parte proceedi ng:

Wth regard to the seventh DuPont factor, we
agree with the Board that Majestic's
uncorroborated statenents of no known instances
of actual confusion are of little evidentiary
value. See In re Bissett-Berman Corp., 476 F.2d
640, 642, 177 USPQ 528, 529 (CCPA 1973) (stating
that self-serving testinony of appellant's
corporate president's unawareness of instances of
actual confusion was not conclusive that actual
confusion did not exist or that there was no

i keli hood of confusion). A show ng of actual
confusi on would of course be highly probative, if
not conclusive, of a high Iikelihood of
confusion. The opposite is not true, however. The
| ack of evidence of actual confusion carries
little weight, [citation omtted], especially in
an ex parte context. Myjestic Distilling, 65
UsPQ@d at 1205.

10
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Accordi ngly, while exanples of actual confusion may
point toward a finding of a likelihood of confusion, an
absence of such evidence is not as conpelling in support of
a finding of no |ikelihood of confusion. Thus, we cannot
conclude fromthe | ack of instances of actual confusion
that confusion is not likely to occur.

In conclusion, we find that, given the use of
identical marks on these rel ated goods, confusion is
likely. To the extent that any of the points raised by
applicant raise a doubt about |ikelihood of confusion, that
doubt is required to be resolved in favor of the prior
registrant. In re Martin s Fanous Pastry Shoppe, Inc., 748
F.2d 1565, 223 USPQ 1289 (Fed. Gir. 1984).

Decision: The refusal to register is affirned.
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