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Qpi nion by Holtzman, Adm nistrative Trademark Judge:

An application has been filed by Jordan Drew Corporation to
regi ster the mark THE SALON SHOPPE for the foll ow ng goods, as
anended: "cosnetics and personal care products, nanely, nai
polish, skin care noisturizers, |otions and creans, hair shanpoos
and conditioners, hair renoval creans,” in International C ass

3.1

! Application Serial No. 78254698, filed May 27, 2003, based on an
all egation of a bona fide intention to use the mark in conmmrerce.
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The trademark exam ning attorney refused registration on the
ground that applicant's mark is nerely descriptive of applicant's
goods under Section 2(e)(1l) of the Trademark Act.

When the refusal was nade final, applicant appeal ed.
Appl i cant and the exam ning attorney have filed briefs. An oral
heari ng was not request ed.

The exam ning attorney argues that THE SALON SHOPPE nerely
descri bes the nature and characteristics of applicant's goods,
nanely that the goods are "salon products sold by a shop." The
exam ning attorney argues that the term SALON i dentifies
cosnetics and personal care products as being of salon quality or
as being the kind used and/or sold in a salon; and that the term
SHOPPE nerely indicates to the consuner that the goods conme from
a shop or store. 1In support of her position, the exam ning
attorney has submtted dictionary definitions of "salon" and
"shoppe"; third-party registrations for goods containing a
di sclaimer of the product nanme in the mark as well as the term
SHOPPE; and excerpts fromthe Nexis database and vari ous websites
containing references to "sal on products"” and "sal on brands."

Applicant contends that THE SALON SHOPPE i s suggestive
rather than nerely descriptive of its goods. Applicant argues
that, as shown by the exam ning attorney's dictionary definitions
of the two terns, the words "sal on" and "shoppe" refer to

physi cal establishnents where goods are sold or services are
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provi ded and not to the products thenselves; that the mark is not
used as a service mark or applied to a physical |ocation where

i ndi vi dual s can obtain services or goods; that a consunmer would
associate the mark with a "bricks-and-nortar" bouti que providing
beauty services rather than to the actual personal care products
t hensel ves; and that the mark is suggestive as it requires a
consumer to associate the mark with personal care products rather
than with a shop or physical |ocation. Applicant argues that
"despite the obvious neani ng of 'shoppe' based upon the
dictionary definitions of the terns the mark contains, the

Exam ning Attorney cane up with a wholly contrived definition of
the nmeaning of the mark that is not supported by [the] very
dictionary definitions she cites: namely that THE SALON SHOPPE
means sal on products sold by a shop.” Brief at 9, enphasis in
origi nal . Appl i cant further argues that "alnost all" of the
exanpl es of the examning attorney's third-party registrations
are inapposite because sone of the marks in those registrations
are also are for the retail stores thenselves as well as the
products, and other marks contain the word describing the product

itself.? 1In addition, applicant argues that none of the website

2 Mpplicant's request for reconsideration contained a |list of third-
party applications and registrations unsupported by any copies. The
exam ning attorney, in her denial of the request for reconsideration,
pointed out that a list is insufficient to make the third-party
applications and registrations of record. Applicant has now attached
TESS printouts of sone of those registrations to its appeal brief along
with portions of registration files. The exanining attorney has
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evi dence shows instances in which a seller of personal care
products uses the terns SALON or SHOPPE on the seller's products.

Atermis merely descriptive within the neaning of
Section 2(e)(1) if it imediately conveys know edge of a quality,
characteristic, function, feature, purpose or use of the
goods or services with which it is used or intended to be used.
In re Gyulay, 820 F.2d 1216, 3 USPQRd 1009 (Fed. Cir. 1987).

Mor eover, the question of whether a particular termis nerely
descriptive nust be determ ned not in the abstract, but in
relation to the goods or services for which registration is
sought. See In re Engineering Systens Corp., 2 USPQ@d 1075 (TTAB
1986) .

Applicant intends to provide "cosnetics and personal care
products, nanely, nail polish, skin care noisturizers, |otions
and creans, hair shanpoos and conditioners, hair renoval creans"
under the mark THE SALON SHOPPE. W agree with the exam ning
attorney that the mark nerely describes a significant
characteristic of the goods.

The dictionary listing submtted by the exam ning attorney

from The Anerican Heritage Dictionary of the English Language,

objected to this evidence as untinely, and the objection is well taken.
Accordingly, the evidence attached to applicant's brief will not be
consi dered. See Trademark Rule 2.149(d). Applicant's request, inits
reply brief, that the Board take judicial notice of these materials is
deni ed. The Board does not take judicial notice of registrations or
contents of registration files. See Beech Aircraft Corporation v.
Lightning Aircraft Conpany Inc., 1 USPQ2d 1290 (TTAB 1986); and In re
Duofold Inc., 184 USPQ 638 (TTAB 1974).
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(Third Edition 1992), identifies "shoppe" as an alternate

spel ling of "shop" and defines the termas "a small retail store
or a specialty departnent in a large store.” Thus, the word
"SHOPPE" woul d be descriptive for a retail establishnment selling
cosnetics. Applicant, however, is seeking registration for
goods. It has been consistently held that a "a mark whi ch nanes
the type of commercial establishment from which particul ar goods
cone is nerely descriptive of those goods.” 1In re Taylor &
Francis [Publishers] Inc., 55 USPQd 1213, 1216 (TTAB 2000)
(PSYCHOLOGY PRESS for books in the field of psychology "directly
and i medi ately conveys to purchasers that the books originate
froma '"press,' that is, "a printing or publishing
establishment'"; the term PRESS "is as unregistrable for
applicant's books as it would be for applicant’'s publishing
services"); In re The Phone Conpany, Inc., 218 USPQ 1027, 1028
(TTAB 1983) (THE PHONE COVPANY for tel ephone equipnment is no nore
registrable for the goods than it is for retail store services
featuring such goods); In re The Paint Products Co., 8 USPQd
1863, 1866 (TTAB 1988) (PAINT PRODUCTS CO. is "no nore

regi strable for goods [paints] emanating froma conpany that
sells paint products than it would be as a service nmark for the
retail paint store services offered by such a conpany”); and In
re Martin's Fanmous Pastry Shoppe, Inc., 221 USPQ 364, 367-68

(TTAB 1984) (PASTRY SHOPPE nerely descriptive of both goods and
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services emanating froma bakery and pastry shop), aff'd on other
grounds, 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).

In addition, the third-party registrations submtted by the
exam ning attorney show that the term SHOPPE, along with the
product nane, is disclainmed when the mark is used to identify a
category of goods which would emanate fromthat establishnent.
Such registrations include Registration No. 1369639 for THE BI G
CHEESE SHOPPE and desi gn (CHEESE SHOPPE di scl ai med) for "cheese
and cheese food products”; Registration No. 1447790 for DI XI E
CANDY SHOPPE ( CANDY SHOPPE di scl ai med) for candi es; Registration
No. 2476469 for TOYSHOPPE and desi gn ( TOYSHOPPE di scl ai med) for
toys for pets; and Registration No. 2754235 for MAPLE LEAF HAM

SHOPPE stylized (HAM SHOPPE di scl ai ned) for "neats".?3

3 Copies of these registrations were attached to the exam ning
attorney's Office action denying applicant's request for

reconsi deration. Applicant appears to object to this evidence arguing
that "At |east fourteen of the [43] attachments [to the action denying
reconsi deration] are 'summary references' to registered marks w t hout
supporting docunentation.” Applicant nmaintains that "[t] he Exam ning
Attorney never referenced any of these marks or provi ded docunentation
regardi ng any of these nmarks in the previous correspondence with
Applicant." Qur records show that supporting copies of the third-party
regi strations were properly nmade of record by the exani ning attorney
with her denial of the request for reconsideration. Further, the

O fice action listed the 43 attachnments by nunmber and plainly stated,
"Pl ease ensure that you receive all of the aforenentioned attachnents,
and if you do not, please contact the assigned exam ning attorney." W
nmust presune applicant received the attachnents since applicant never
advised the Ofice otherwise. Further, to the extent that applicant is
arguing that this evidence is not tinmely, applicant is sinply
incorrect. The exanmining attorney is entitled to introduce additional
evidence in an Ofice action denying an applicant's request for

reconsi deration. See TBMP 81207.04 (2d ed. rev. 2004); and TMEP

§715. 03.
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A "salon" is defined in The Anerican Heritage Dictionary of
t he English Language, supra, as "a commercial establishnent
offering a product or service related to fashion: a beauty
salon.” The Internet evidence submtted by the exam ning
attorney shows that salons offer cosnetics and personal care
products for sale. See, for exanple, ww. beautysal on.com which
offers "the experience of shopping at a real salon"” by providing
a variety of cosnetics and beauty care products such as shanpoos,
facial peels and noisturizers. The Totto Spa and Sal on web page
at ww. tottospa.comoffers spa packages fromthe salon along with
products such as shanpoos, conditioners, styling and scul pting
| oti ons, waxes and hand creans.

However, the Nexis and Internet evidence made of record by
the exam ning attorney al so shows that the products that are sold
in a salon are known as "sal on products” or "salon brands." The
termrefers to products, or brands of products, which are
usual Iy, although not always, sold in salons and that are
di stingui shable from"nmass market" products. The website at
www. hai r-styles.org di scusses the nature of "sal on products":

Are Sal on Products Really Better? ... The sinple answer

is that salon products are for the nost part much

better than the products sold at your |ocal grocer..."

The website goes on to explain "what nmakes sal on products better

than over the counter products,"” to describe sal on products as

havi ng higher quality ingredients than typical "store bought”
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products, and to conpare the relative quality of certain salon
product |ines.

The follow ng Nexis and Internet excerpts simlarly
denonstrate the neaning of "salon product” as a recogni zed
category of beauty and personal care products (enphasis added):

retailer that is a conbination cosnetics store and
hair salon. For a conplete |list of products and
services, check the Wb site ulta.com Uta carries
bot h mass-market and departnent-store cosnetics and
fragrances, as well as |eading salon brands. The
Augusta Chronicle (Georgia) (March 21, 2004)

Slick groom ng products appeal to pet parents, too.
Groomax is a line of coat-care products that Hollech
descri bes as the pet equivalent of the Paul Mtchel
salon brand. "It's a higher-grade shanpoo..." The
Houston Chronicle (July 7, 2003)

www. ul ta. com offers sal on services as well as sal on
br ands

wwmv. t ot t ospa. com sells Totto Enviroline Carescential -3
"Normal to oily hair salon botanical shanpoo,
conditioner & finishing rinse"

www. hai rexpo. bi z states, "Scroll through our many
brands of sal on shanpoo products such as ARTec,
Amplify by Matrix, Back to Basics, N oxin and nore...
Al so use the search facility to find the best sal on
shanmpoo for your hair."

www. hai r products. com states, "Shanpoo is an essenti al
part of every hair care and beauty routine..

What ever your preference, we have the sal on shanpoo or
conditioner you're |ooking for on HairProducts.com™
The mark THE SALON SHOPPE does not include the word

"product."” However, the word "product” would be readily

understood in the context of the mark, and when the mark is
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viewed in relation to applicant's cosnetics and personal care
products. The word "SALON' as used in the context of the mark
and the goods describes, not a store, but a type of product or a
product with certain characteristics. It would take no

i magi nation on the part of a purchaser to understand the
significance of "SALON' as used, for exanple, on applicant's
shanpoo, or to nmake the transition from"SALON SHOPPE" to "sal on
products shoppe.” See In re Abcor Devel opnent Corp., Inc. 588
F.2d 811, 200 USPQ 215, 219 (CCPA 1978) (R ch, J., concurring)

( GASBADGE descri bed as a shortening of the name "gas nonitoring
badge"); Dewalt, Inc. v. Magna Power Tool Corp., 289 F.2d 656,
129 USPQ 275 (CCPA 1961) (POWER SHOP a short form of "power

wor kshop” and nerely descriptive of woodworking saws); and In re
Tayl or & Francis [Publishers] Inc., supra (PSYCHOLOGY PRESS
nmerely descriptive of books in the field of psychol ogy emanati ng
froma publishing establishnent). See also, e.g., Rosel ux

Chem cal Co., Inc., supra ("SUDSY", as an adjective, is "half of
a common descriptive nane" [for "sudsy ammoni a"] and "as such it
is clearly, and in common parlance, a type designation"); and In
re Central Sprinkler Co., 49 USPQ2d 1194, 1198 (TTAB 1998)
("[t]he fact that applicant has chosen to not include the term
"sprinkler' in the mark [ATTIC for sprinklers used in attics]...

should not lead to the registrability of ATTIC standi ng al one").
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W note, in addition, that at |east one of the third-party
regi strations nmade of record by the exam ning attorney, nanely
Regi stration No. 1850174 for YARDLEY BATH SHOPPE ( BATH SHOPPE
disclained) for toilet preparations including bath soap and bath
oil, contains a disclainer of SHOPPE along with the adjective
describing the product. Registrant's nmark identifies a category
of goods, "bath products,” just as here, applicant's mark
identifies the category of "salon products.” Applicant argues
that the disclainer was required in the registration because the
products thenselves are identified as "bath products” as opposed
to applicant's identification of goods where none of the products
contain the word "salon." However, applicant's goods, for
exanpl e, its shanpoos, are identified broadly enough to enconpass
the particular types of shanmpoos known as "sal on shanpoos. ™

W find that the mark THE SALON SHOPPE as a whol e descri bes
a significant characteristic of applicant's goods. The term
i medi ately, and w thout conjecture, infornms consuners that
applicant's products are sal on products which cone froma smal
retail establishnment. The article THE in the context of this
mar K has no source-indicating significance and does nothing to
detract fromthe descriptive nmeaning of the mark as a whole. See
In re The Place Inc., 76 USPQ2d 1467 (TTAB 2005); and Fossil Inc.

v. Fossil Goup, 49 USPQ2d 1451 (TTAB 1998).

10
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Appl i cant argues that the mark is suggestive because
consuners cannot inmedi ately determ ne fromview ng or hearing
THE SALON SHOPPE that the mark applies to "nass-nmarket" personal
care products sold through "mass-market" retail stores. \Wether
or not applicant's product is in fact a "salon product” is not
the issue. The question is whether the product would be
per cei ved by consuners as a "salon product” wherever it happens
to be sold. The evidence noted above shows that "sal on products”
are sold, not only in salons, but through other types of retai
shops, such as beauty supply outlets, as well. See, e.g.,
www. hai rexpo. bi z and www. hai rproducts.com Further, applicant's
identification of goods is not limted to sale in mass-narket
retail stores. Thus, we nust presune that applicant's cosnetics
and personal care products would be sold in salons as well as in
ot her types of retail establishnents.

Applicant further argues that while the website evidence
shows that salons may sell certain cosnetics and personal care
products, none of the establishnents appear to sell products with
the terns SHOPPE and/or SALON on their products or as a nark.
Wil e use of the term"SALON SHOPPE" by conpetitors woul d be
strong evidence that the mark is nmerely descriptive, it is not a
prerequisite for finding that a termis nerely descriptive. The
fact that applicant nmay be the only entity using the term THE

SALON SHOPPE does not justify registration where, as here, the

11
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t erm unquesti onably conveys a nerely descriptive neani ng and
woul d be perceived as such by the relevant public. See In re
Nat i onal Shooting Sports Foundation, Inc., 219 USPQ 1018 (TTAB
1983). Purchasers of applicant's cosnetics and personal care
products woul d, without any guesswork or the exercise of any

i magi nation, imrediately recogni ze THE SALON SHOPPE as applied to
t hose goods as signifying that they are "sal on products” or

"salon quality products," emanating froma retail establishment.?
Deci sion: The refusal to register under Section 2(e)(1) of

the Tradenmark Act is affirned.

“ Applicant argues that the examining attorney "shoul d descri be what
aspect of Applicant's mark can be disclained in order to nmake the mark
registrable....” Brief at 14. The examining attorney refused to
consider this request, correctly pointing out that a disclainmer is
appropriate only where the conposite mark includes distinctive nmatter
that nakes the mark registrable, and that, in this case, there is no
registrable matter in the mark. See Section 6 of the Trademark Act; In
re Dena Corp. v. Belvedere International Inc., 950 F.2d 1555, 21 USPQd
1047 (Fed. Cir. 1991); and In re JT Tobacconists, 59 USP2d 1080 ( TTAB
2001) .
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