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Opi ni on by Seehernman, Adm nistrative Trademark Judge:
Al'imentos Natural es Sabroza, S.A de C. V., a Mexican

corporation, filed an application to register the mark LA

SABRQZI TA, in the stylized formshown bel ow, for “picante

"l The letters in the mark are

sauces, taco sauce and sal sa.
in the color red, and the color red is clained as a feature

of the mark. Applicant has supplied a statenent that “the



Ser No. 78262178

foreign wording in the mark translates into English as the

little one which is delicious.”

La Sabrofita

The Exam ning Attorney issued a final refusal of

regi stration pursuant to Section 2(d) of the Trademark Act,
15 U.S.C. 1052(d), on the ground of |ikelihood of confusion
with the previously registered mark SABROSI TO and desi gn,
as shown bel ow, for “rices, spices, soups, and sauces.”?
That registration includes the statenent that “the English
translation of the word *SABROSITO in the mark is ‘a

little nore tasty.

i Sabrosito!

i

! Application Serial No. 78262178, filed June 13, 2003, and
asserting first use anywhere in 1994 and first use in comrerce on
February 28, 1995.

2 Registration No. 1743287, issued Decenber 29, 1992; Section 8
& 15 affidavits accepted and acknow edged; renewed.
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This appeal followed. It has been fully briefed. An
oral hearing was not requested.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, Inre Mjestic
Distilling Co., Inc., 315 F. 3d 1311, 65 USPQ2d 1201 (Fed.
Cr. 2003). 1In any likelihood of confusion analysis, two
key considerations are the simlarities between the marks
and the simlarities between the goods and/or services.
See Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, Inre D xie
Restaurants Inc., 105 F.3d 1405, 41 USPQR2d 1531 (Fed. Cr
1997).

We turn first to a consideration of the goods. The
identification in the cited registration includes “sauces.”
Applicant’s identified goods are al so sauces, specifically
pi cante sauces, taco sauce and salsa (the latter item being
defined, according to the Wkipedia article submtted by
applicant, as referring, in English-speaking countries, to

“a (usually sonewhat spicy) sauce from Spanish or Latin
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Ameri can cui sines.”?®

Inits reply brief applicant has

rai sed argunents that appear to try to limt the protection
to be accorded to this registration, asserting that “the
reference registration would not be allowed to issue at
present with a broadly worded definition such as ‘sauces’
as a goods identifier,” and that “the harnful effect of the
former practice of allow ng such broad definition is

mani fest here.” Reply brief, p. 4. In point of fact,
“sauces” is an acceptable identification of goods, see
Trademark | D Manual. Moreover, if applicant believed that
the registrant was not entitled to a registration for the
identification “sauces” without any limtation, the proper
procedure woul d have been to petition to partially cancel
the registration, rather than to nount an inpermssible
collateral attack on it in this ex parte proceeding. Thus,
in determning the issue of |ikelihood of confusion, we
must give the identification of “sauces” in the cited
registration full effect. Because the term “sauces”

enconpasses picante sauces, taco sauce and sal sa,

applicant’s goods nmust be considered legally identical to

3 W acknow edge that there is sonme controversy about the

probative value of articles taken from Wki pedia. However, since
applicant has subnmitted this reference even though it is counter
to applicant’s position, and since the Examining Attorney has not
di sputed the accuracy of this particular listing, we have
considered it.
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the “sauces” identified in the cited registration. This du

Pont factor of the simlarity of the services favors a

finding of Iikelihood of confusion.

When mar ks woul d appear on virtually identical goods
or services, the degree of simlarity necessary to support
a conclusion of likely confusion declines. Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
USPQ2d 1698, 1700 (Fed. Cir. 1992). In considering the
mar ks, we keep in mnd the well-established principle that,
in articulating reasons for reaching a conclusion on the
i ssue of |ikelihood of confusion, there is nothing inproper
in stating that, for rational reasons, nore or |ess weight
has been given to a particular feature of a mark, provided
the ultimate conclusion rests on a consideration of the
marks in their entireties. In re National Data Corp., 753
F.2d 1056, 224 USPQ 749, 751 (Fed. Cir. 1985).

Applicant has essentially argued that such elenments as
the design portion and the exclanmation points of the
registrant’s mark and the color red in its mark shoul d be
gi ven greater weight than the word portions of each because
the word portions are based on the Spanish word “sabroso.”
In its appeal brief applicant asserted that the word
“sabroso” neans “tasty” or “delicious,” and that this word

is descriptive of food products. Inits reply brief
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appl i cant had extended this argunent to assert that “the
word portion of both marks is a Spani sh equival ent of a
word neaning either TASTY or DELICIQUS.” Reply brief,

p. 2. However, the evidence does not support this latter
point. Applicant has submitted a definition from an

I nternet |anguage site that translates “sabroso” as, inter

n 4

alia, “delicious, delightful, luscious, and tasty, and

another definition that translates “tasty” as “sabroso.””
However, there is no dictionary evidence that “sabrosito”
or, for that matter, “sabrozita” have this particular

meani ng. Applicant has also submtted a copy of a third-
party registration that has the translation statenent, “The
term“SABROSI TO is a Spanish word which translates into

English as ‘very tasty.’”®

However, sinply because a third
party offered this statenment, and the Trademark Attorney
who exam ned that application accepted the statenent, is
not proof that this is a recognized neaning for the word.

We do accept, however, that both applicant’s mark and
the registered mark are derived fromthe Spanish word

“sabroso,” and that this word neans “tasty.” W further

note that the owner of the cited registration has

U tralingua. net.
Al Il wor ds. com
® Registration No. 2561494,
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transl ated “sabrosito” as “a little nore tasty,” and that
applicant has translated “sabrozita” as “the little one
which is delicious.” Accordingly, we consider the words
“sabrosito” and “sabrozita” as highly suggestive,
i ndi cating but not describing that the goods are tasty.
While the word portion of the registered mark is
hi ghly suggestive (as is applicant’s mark), we still
consider it to be the dom nant portion of the mark, and
deserving of greater weight when applicant’s mark and the
registrant’s mark are conpared in their entireties.
Al t hough the registered mark contains a design elenent, it
is by the word SABROSI TO t hat consuners will refer to and
call for the goods. See In re Appetito Provisions Co., 3
UsP@2d 1553 (TTAB 1987) (if a mark conprises both a word
and a design, then the word is normally accorded greater
wei ght because it woul d be used by purchasers to request
t he goods or services.) Moireover, the design portion,
conprising a fork, knife and spoon, is not as visually
promnent, and it is also highly suggestive of food
products. Thus, it does not nake a strong conmmerci al
i npression. Nor do the exclanation points used in the
Spani sh manner at the beginning and the end of the word

SABRCSI TO



Ser No. 78262178

Appl i cant has made the point that its mark is shown in
red, and that the cited mark nmakes no claimto col or.
However, as the Exam ning Attorney has pointed out, this
means only that the registration is not limted to the
color red, and the registrant’s mark may be di splayed in
any color, including red. Applicant argues that the red in
its mark, as used for its products, conveys the suggestion
that its goods are spicy, and that such a connotation would
not be conveyed if the registered mark were displayed in
red. However, since the registrant’s identification covers
“sauces” per se, the registrant could use its mark for
pi cante sauce and ot her spicy sauces, in which case
registrant’s mark with red lettering would have the same
suggesti on.

We al so note that the marks use sonmewhat different
stylized lettering. However, the stylizations are not so
uni que or unusual that consuners are likely to note them
or to distinguish the marks because of them Al in all,
while a cl ose exam nation shows that there are differences
in the appearances of the marks, consumers do not
necessarily have the |uxury of making side-by-side
conpari sons between marks under actual marketing
conditions, and nust rely upon their inperfect

recoll ections. Dassler KGv. Roller Derby Skate
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Cor poration, 206 USPQ 255 (TTAB 1980). W find that the
mar ks are simlar in appearance.

The marks are al so very close in pronunciation.
Appl i cant does not argue otherwi se. As for connotation,
again, for those who speak or understand Spani sh, both
mar ks convey the sanme suggestion of “tasty,” while for
t hose who do not speak Spanish, the marks will have no
connotation. In this connection, we reject applicant’s
argunent that “the suffix *SITO in the word SABRCSI TO
woul d be perceived by the average consuner in this country

as being simlar to the English word “sit,’ which would
give the connotation of an el aborate sit-down neal.”
Brief, p. 6. W do not believe that consuners woul d parse

out the letters “S-1-T" in the mark to view them as the

word “sit,” any nore than we think consuners woul d parse
out the letters “Z-1-T" in the suffix portion of
applicant’s mark to reach the conclusion that applicant’s
goods cause pinples. Nor do we accept applicant’s argunent
that the presence of the fork, knife and spoon design in
the registered mark gives that mark the connotation of
haute cuisine. These utensils are used to eat many

different foods, including food that would be prepared or

eaten with picante sauce and taco sauce.
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We find that the marks have simlar connotations and
convey simlar commercial inpressions. The du Pont factor
of the simlarity of the marks favors a finding of
I'i kelihood of confusion.

We agree with applicant that the regi stered nmark,
because of its highly suggestive connotation, is not
entitled to a broad scope of protection, but even a limted
scope of protection extends to the use of such a simlar
mark as applicant’s stylized LA SABROZI TA for identical
goods.

The only other du Pont factor that has been di scussed
by applicant and the Exam ning Attorney is the |length of
time during and conditions under which there has been
concurrent use w thout evidence of actual confusion.
Appl i cant has asserted first use of its mark in commerce on
February 28, 1995, and points out that the cited
regi stration clains use since 1989. Applicant al so asserts
that “as far as Applicant is aware, there has been no
confusion indicated by Applicant’s custoners.” Brief,

p. 9. Applicant concludes fromthis either that the marks
are not confusingly simlar, the trade channels for the

goods are different, or that there has been m nimal usage
of the registered mark. Wiile different trade channels or

m ni mal usage m ght explain why there have been no

10



Ser No. 78262178

i nstances of actual confusion, we may not conclude from
either of these possibilities that confusion is not |ikely.
We can conclude that confusion is not likely only if there
has been sufficient contenporaneous use of the marks such
that there has been an opportunity for conclusion to arise.
Here, we have no evidence as to the extent of advertising
or sales of either applicant’s or the registrant’s goods.
We also point out that the cited registration contains no
limtations on trade channels, and therefore the regi strant
woul d have the right to offer its goods in all channels of
trade appropriate for the goods, including future channels
that woul d be the sane as those in which applicant sells
its goods. Moreover, we do not know what the registrant’s
experience has been in ternms of instances of actual
confusion. Thus, we nust treat this du Pont factor as
neutral .

Applicant and the Exam ning Attorney have not
di scussed any of the remaining du Pont factors. W think
that the factor of the conditions under which and buyers to
whom sal es are nade, i.e. "inpulse" vs. careful
sophi sticated purchasing, is also relevant. Picante
sauces, taco sauce and sal sa are rather inexpensive itens
that may be purchased on inpulse. As such, this factor,

too, favors a finding of Iikelihood of confusion. Wth

11
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respect to the remaining du Pont factors, to the extent
that any are applicable, they nust be considered to be
neutral .

After considering all of the relevant du Pont factors,
we find that the use of applicant’s mark LA SABROZI TA in
stylized formfor picante sauces, taco sauce and salsa is
likely to cause confusion with the registered mark
SABROSI TO and design for, inter alia, sauces.

Decision: The refusal of registration is affirned.
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