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J. Scott Evans of Adans Evans PA for Burnden Hol di ngs (UK)
Li m t ed.

Nel son B. Snyder 111, Trademark Exam ning Attorney, Law
Ofice 103 (M chael Ham |ton, Managi ng Attorney).

Before Quinn, Hairston and Walters, Adm nistrative
Trademar k Judges.

Qpi nion by Hairston, Adm nistrative Trademark Judge:
An application has been filed by Burnden Hol di ngs (UK)

Limted to register the mark shown bel ow,

A

netal building materials, nanely, soffits and
fascia; conservatory glazing systens consisting
of nmetal greenhouse franes; netal w ndow franes;

for the foll ow ng goods:
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metal gutters; netal eaves beans and netal ridge
beans; gl azing bars and repl acenent parts for al
the aforesaid goods in Class 6; and

non-netal building materials, nanely, soffits and
fascia; building materials, nanely, decking and
particle boards; pre-fabricated greenhouses;
conservatory gl azing systens consisting of non-
met al greenhouse franes; plastic w ndow franes;
non-netal gutters; plastic eaves beans and

pl astic ridge beans; wooden gl azi ng bars; non-
metallic decorative trins for conservatories,
nanely finials; and replacenent parts for all the
af oresai d goods in Cass 19.1

The trademark exam ning attorney refused registration
under Section 2(d) of the Trademark Act on the ground that

applicant’s mark, if applied to applicant’s goods, would so

resenble the previously registered mark shown bel ow,

MIKRON

for “non-netallic building materials, nanely, w ndows and

doors, " ?

as to be likely to cause confusion.
When the refusal was nmade final, applicant appeal ed.
Applicant and the examning attorney filed briefs. An oral

hearing was not request ed.

! Application Serial No. 78269045, filed July 1, 2003, based on
an allegation of a bona fide intention to use the nark in
comer ce.

2 Registration No. 2,652,417 issued Novenber 19, 2002.
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The exam ning attorney maintains that the regi stered
mark is dom nated by the term*®“K2” which is identical to
the entirety of applicant’s mark. Thus, the exam ning
attorney argues that the marks are simlar. As to the
goods, the exam ning attorney finds that the individual
building materials listed in applicant’s identification of
goods and the wi ndows and doors listed in registrant’s
identification of goods are related products. The
exam ning attorney argues that consuners are likely to
bel i eve that applicant’s building materials and
registrant’s wi ndows and doors originate fromthe sane
sour ce.

Applicant, in urging reversal of the refusal to
regi ster, argues that its mark is distinct fromthe mark of
regi strant which includes a nountain design and the
additional word M KRON. As to the respective goods,
applicant argues that they are very different in nature and
that they travel in different channels of trade to
different classes of purchasers. Applicant maintains that
its goods are nodul ar kits for adding a sunroom or
conservatory to a buil ding whereas registrant’s goods are
w ndows and doors. Further, according to applicant, it
sells its goods through retail channels to consuners,

whereas registrant sells its goods directly to qualified
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w ndow and door installers only. In this regard, applicant
submtted printouts fromregistrant’s |Internet honepage.
Further, applicant argues that the purchasers of
registrant’s goods, i.e., qualified wi ndow and door
installers, are sophisticated purchasers with specialized
skills and equi pnent.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. duPont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Myjestic
Distilling Conpany, Inc., 315 F. 3d 1311, 65 USPQ2d 1201
(Fed. GCir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Cr. 1997).

We consider first the respective goods. The question
of likelihood of confusion nust be determ ned based on an
anal ysis of the goods or services recited in applicant’s
application vis-a-vis the goods or services recited in the

regi stration, rather than what the evidence shows the goods
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or services actually are. Canadian Inperial Bank v. Wlls
Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1783 (Fed. Cir. 1992);
and The Chicago Corp. v. North Anerican Chicago Corp., 20
UsP2d 1715 (TTAB 1991).

Further, it is a general rule that goods or services
need not be identical or even conpetitive in order to
support a finding of |ikelihood of confusion. Rather, it
i s enough that goods or services are related in sonme manner
or that sone circunstances surrounding their marketing are
such that they would be likely to be seen by the sane
persons under circunstances which could give rise, because
of the marks used or intended to be used therewith, to a
m st aken belief that they originate fromor are in sonme way
associated with the same producer or that there is an
associ ation between the producers of each parties’ goods or
services. Inre Melville Corp., 18 USPQR2d 1386 (TTAB
1991), and cases cited therein.

Applicant’s goods are identified as foll ows:

metal building materials, nanely, soffits and

fascia; conservatory glazing systens consisting

of nmetal greenhouse franmes; nmetal w ndow franes;

metal gutters; netal eaves beans and netal ridge

beans; gl azing bars and repl acenent parts for al

the aforesaid goods in Class 6; and

non-netal building materials, nanely, soffits and

fascia; building materials, nanely, decking and

particle boards; pre-fabricated greenhouses;
conservatory gl azing systens consisting of non-
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met al greenhouse franes; plastic w ndow franes;

non-netal gutters; plastic eaves beans and

pl astic ridge beans; wooden gl azi ng bars; non-

metallic decorative trins for conservatories,

namely finials; and replacenent parts for all the

af oresaid goods in Class 19.

Al t hough applicant argues that its goods are “conplete
nmodul ar kits for adding a sunroom or ‘conservatory’ to a
building,” its goods are not identified in this manner.
(Brief, p. 16). Rather, as pointed out by the exam ning
attorney, applicant’s identification of goods contains a
list of individual building nmaterials, one of which is
“pre-fabricated greenhouses.” In our likelihood of
confusion anal ysis, we must consider the goods as set forth
in the identification of goods. Moreover, in the absence
of any [imtations as to channels of trade and purchasers,
we nust presune that applicant’s goods will travel in al
t he normal channels of trade for goods of this type, e.g.,
bui I ding supply stores, and that such goods are avail abl e
for purchase by all the usual purchasers, e.g., building
contractors, handynen, and do-it-yourself type homeowners.

Because registrant’s wi ndows and doors are identified
wWthout Iimtations or restrictions, we nust presune that
they also travel in all the normal channels of trade for

goods of this type, and that such goods are available for

purchase by all the usual purchasers. The channel s of
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trade for wi ndows and doors woul d include stores that
specialize in these products, as well as building supply
stores, and the purchasers woul d include buil ding
contractors, handynen, and do-it-yourself type honeowners.
Thus, for purposes of our |ikelihood of confusion analysis,
t he channel s of trade and purchasers for the involved goods
are overlapping. Indeed, in a building construction or
renovation project, an individual may well purchase any one
or nore of applicant’s types of goods and wi ndows and
doors.

To establish a rel ationship between applicant’s
various building materials and registrant’s w ndows and
doors, the exam ning attorney has submtted copies of
third-party registrations for marks that cover one or nore
of the building materials listed in applicant’s
identification of goods, on the one hand, and w ndows
and/ or doors, on the other hand. Registration No.
2,815,507 includes w ndow franmes and doors and w ndows.

Regi stration No. 2,510, 664 includes w ndow franmes and

wi ndows. Registration No. 2,662,074 covers soffits and
doors. Registration No. 2,591, 349 covers w ndow franmes and
doors and wi ndows. Registration No. 2,169,432 covers
soffit and wi ndows and doors. Registration No. 2,567,611

covers vinyl soffit and vinyl w ndows and doors.
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Regi stration No. 2,828,927 covers soffit and doors.
Regi stration No. 2,549, 266 covers soffits, fascia and
gutters and stormdoors. Registration No. 2,670,877 covers
vinyl soffit and vinyl w ndows and vinyl doors. These
regi strations suggest that w ndows and doors and the types
of building materials in registrant’s registration emanate
fromthe same source. See In re Micky Duck Mustard Co., 6
USPQ2d 1467, 1470 n.6 (TTAB 1988) [Although third-party
registrations “are not evidence that the marks shown
therein are in use on a comercial scale or that the public
is famliar wwth them [they] may have sone probative val ue
to the extent that they may serve to suggest that such good
or services are the type which may emanate froma single
source”]. See also Inre Albert Trostel & Sons Co., 29
USPQ2d 1783, 1786 (TTAB 1993). Under the facts of this
case, we conclude that applicant’s identified building
materials and registrant’s wi ndows and doors are rel ated.
Wth respect to the marks, although they nust be
considered in their entireties, it is nevertheless the case
that, in articulating reasons for reaching a conclusion on
the issue of |ikelihood of confusion, “there is nothing
inproper in stating that for rational reasons, nore or |ess
wei ght has been give to a particular feature of a mark

provided [that] the ultimate conclusion rests on
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consideration of the marks in their entireties.” Inre
National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cir. 1985). Furthernore, the test is not whether the marks
can be distingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their comrercial inpression that
confusion as to the source of the goods and/or services

of fered under the respective marks is likely to result.

The focus is on the recollection of the average purchaser,
who normally retains a general rather than a specific

i npression of trademarks. See Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106 (TTAB 1975).

The dom nant feature of the registered mark is the
term“K2”. This termis much larger in size than the term
MKRON in the registered mark. Further, the term “K2”
dom nates over the nountain design and “K2” is the portion
of the mark purchasers will remenber and use in calling for
the goods. In re Appetitio Provisions Co., Inc., 3 USPQd
1553 (TTAB 1987). The term “K2” in the registered mark is
substantially simlar to applicant’s “K2” stylized marKk.
VWiile the term M KRON and the nountain design in the
regi stered mark woul d be observed by purchasers, they would
not | ead persons to conclude that the goods cone from

different sources. On the contrary, persons are likely to
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view the applied-for stylized mark “K2” as a variant mark
of the registrant. In finding that the marks are simlar,
we note that the term*“K2” is an arbitrary termas applied
to the invol ved goods.

We recogni ze that the purchase of building materials
may involve a degree of care. This, however, does not
require a finding of no likelihood of confusion. Even
assum ng that the purchasers of these goods exercise care,
this does not nean that such purchasers are i mmune from
confusion as to the origin of the respective goods,
especi ally when sold under simlar marks. Wncharger Corp.
v. Rinco, Inc., 297 F.2d 261, 132 USPQ 289 (CCPA 1962); and
In re Total Quality Goup Inc., 51 USPQRd 1474 (TTAB 1999).

In sum we concl ude that purchasers and potenti al
custoners, who are famliar with registrant’s K2 M KRON and
design mark for its wi ndows and doors, would be likely to
bel i eve, upon encountering applicant’s “K2” stylized mark
for the identified building materials, that such goods
emanate from or are sponsored by or associated wth the
same source.

Deci sion: The refusal to register under Section 2(d)

Wth respect to both classes 6 and 19 is affirned.
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