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Qpi nion by Quinn, Adm nistrative Tradenmark Judge:

An application was filed by Azimuth Systens, Inc. to
regi ster the mark AZI MJTH DI RECTOR (“ DI RECTOR’ di scl ai ned)
for “conputer software, nanely, software for synchronized
setup, operation and reporting of test equi pnent and
procedures in the wirel ess network test environment.”?!

The trademark exam ning attorney refused registration

under Section 2(d) of the Trademark Act on the ground that

! Application Serial No. 78285760, filed August 11, 2003, based
on an allegation of a bona fide intention to use the mark in
commerce. Applicant clains that it is the owner of Registration
No. 2848650.
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applicant’s mark, if applied to applicant’s goods, would so

resenbl e the previously registered mark shown bel ow

3 inconEosofec

for “conputer devel opnment software services in the field of
i nformati on operations; conputer network design engi neering
services; and technical consultation and research in the

fields of navigation and comuni cations, ”?

as to be likely
to cause confusion.
When the refusal was made final, applicant appeal ed.
Applicant and the exanmining attorney filed briefs.?3
Appl i cant contends that, although the marks share a
common el enent, the marks are different in appearance,
sound and overall commercial inpression. As to the goods

and services, applicant argues that there is no per se rule

when considering the |ikelihood of confusion between

2 Registration No. 2683697, issued February 4, 2003. The word
“incorporated” is disclained apart fromthe nmark

3 Applicant accompanied its appeal brief with evidence that was
being subnmitted for the first tinme. As correctly pointed out by
the exami ning attorney, the submission is untinmely. Tradenark
Rul e 2.142(d). Accordingly, the evidence has not been consi dered
i n reachi ng our deci sion.
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conput er goods and services. Moire specifically, applicant
asserts that its software is specialized for the wirel ess
network testing industry, whereas registrant’s services are
general in nature.* Applicant also asserts that the cost of
its specialized software requires a careful purchase made
by a sophisticated purchaser. Applicant also points to its
ownership of a registration for the mark AZI MJTH for goods
that applicant characterizes as “very simlar” to
applicant’s goods listed in the present application.

The exam ning attorney maintains that applicant’s and
registrant’s marks are dom nated by the common term
“AZI MJTH,” and that the marks are simlar so that, when
used in connection with simlar goods and servi ces,
confusion is likely to occur anong purchasers. As to the

goods and services, the exam ning attorney states that they

4 Duri ng prosecution, applicant submitted an exhibit in support
of its assertion that the cited mark is not fanous; the exhibit

i ndi cates that registrant has gone out of business. Although
applicant stated that it was not attacking the validity of the
cited registration, we want to be clear on this point. Section
7(b) of the Trademark Act provides that a certificate of
registration on the Principal Register shall be prinma facie

evi dence of the validity of the registration, of the registrant’s
ownership of the mark and of the registrant’s exclusive right to
use the mark in commerce in connection with the goods and
services specified in the certificate. During ex parte
prosecution, an applicant will not be heard on matters that
constitute a collateral attack on the cited registration, as is
the case herein. See In re Dixie Restaurants, 105 F.3d 1405, 41
UsP@d 1531 (Fed. GCir. 1997); and In re Peebles Inc., 23 USP@d
1795, 1797 n. 5 (TTAB 1992). Thus, we have given no
consideration to applicant’s remarks in this regard.
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are related. Gven the simlarities between the mark and
t he goods and services sold thereunder, the exam ning
attorney asserts that even well informed, technically
trained and discrimnated purchasers nmay be confused. The
exam ning attorney also is not persuaded by applicant’s
ownership of its previously issued registration, stating

t hat each case nust stand on its own nerits.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forthinlnre E. 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also: In re Mjestic
Distilling Co., Inc., 315 F.3d 1311, 65 USPQ@d 1201 (Fed.
Cir. 2003). 1In any likelihood of confusion analysis,
however, two key considerations are the simlarities
between the marks and the simlarities between the goods
and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See
also: Inre Dixie Restaurants Inc., supra.

We first turn our attention to a conparison of the
marks. In determining the simlarity or dissimlarity of
the marks, we nust conpare the marks in their entireties as
t o appearance, sound, connotation and commerci al

i npression. PalmBay Inports, Inc. v. Veuve Cicquot
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Ponsardi n Mai son Fondee En 1772, 396 F.3d 1369, 73 USPQd
1689 (Fed. Cir. 2005). The test is not whether the marks
can be di stingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in their entireties that confusion as to the source
of the goods and services offered under the respective
marks is likely to result.

In conparing the marks, we find that AZIMJTH is the
dom nant el enent of both applicant’s mark and the cited
mar k, and accordingly it is entitled to nore weight in our
analysis. It is a well-established principle that, in
articulating reasons for reaching a conclusion on the issue
of likelihood of confusion, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of a mark, provided the
ultimate conclusion rests on a consideration of the marks
intheir entireties. 1In re National Data Corp., 753 F.2d
1056, 224 USPQ 749, 751 (Fed. Cr. 1985).

In registrant’s mark, the term “incorporated” is
di sclaimed, and the termclearly has virtually no source
di stinguishing quality and is subordinate to “AZl MJTH.”
Further, the arrow designs are visually smaller than the
word “AZIMJTH.” If a mark conprises both a word and a

design, then the word is normally accorded greater weight
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because it would be used by purchasers to request the goods
or services. In re Appetito Provisions Co., 3 USPQ2d 1553
(TTAB 1987). For these reasons, we consider AZIMJTH to be
the dom nant feature of the registered mark. Likew se,
insofar as applicant’s mark i s concerned, the term
“direction” apparently is descriptive, and has been

di scl ai med by applicant pursuant to the exam ning
attorney’ s requirenment.® Thus, AZI MJTH, al so being the
first word of the mark, is the dom nant portion of
applicant’s mark, and the portion that is nost likely to be
remenbered by purchasers.

The term “azimuth” woul d appear to be arbitrary when
used in connection with either the involved goods or
services. In this connection, we take judicial notice of
the dictionary definition of the term*®“azinmuth”: “an arc
of the horizon neasured between a fixed point (as true
north) and the vertical circle passing through the center
of an object, usually in astronony and navi gati on bei ng
nmeasured cl ockwi se fromthe north point through 360 degrees

and in surveying clockwi se fromthe south point.”

® The reproduction in the Ofice action of the dictionary
definition of “direction,” retrieved froman online source, is
i nconpl ete, stopping in md-sentence. |In her brief, the

exam ning attorney states that the termrefers to “a conputer
program for use in creating presentations and for storage of
information.” (Brief, p. 5).
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Webster’s Third New International Dictionary (unabridged

ed. 1993).

We appreciate applicant’s contention that the marks
are specifically different due to the presence of
“direction” in applicant’s mark, and the presence of
“incorporated” and the arrow designs in registrant’s marKk.
Nevert hel ess, the sane portion, nanely the word “AZlI MJTH’
dom nates the marks. W find that, when the marks are
conpared in their entireties, they are sufficiently simlar
i n appearance, sound, connotation and conmmercial inpression
that, if used in connection with rel ated goods and
services, confusion would be likely to occur.

Wth respect to the goods and services, as pointed out
by applicant, there is no per se rule nmandating that
I'i kelihood of confusion is to be found in all cases where
t he goods in question involve conputer software and/or
hardware. Information Resources, Inc. v. X*PRESS
I nformation Services, 6 USPQ2d 1034 (1988), citing In re
Quadram Corp., 228 USPQ 863 (TTAB 1985).

The sum of the exam ning attorney’ s argunent on this
du Pont factor is as follows: “Logically, [registrant’s]
software services likely include testing of the network
equi pnent and wirel ess network testing as perfornmed by the

applicant’s software. In other words, the registrant’s
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services likely include the software used for such testing,
whi ch are the goods of the applicant. The goods and
services of the parties therefore are very closely
related.” (Brief, pp. 8-9). The exam ning attorney did
not submt any evidence in connection with her argunent,
instead relying solely on the term nol ogy of the
identifications of goods and servi ces.

W find that the examning attorney’s finding on this
du Pont factor is too tenuous. Applicant’s software
appears to be highly specialized for use in connection with
testing in the wireless network field. Registrant’s
services, on the other hand, appear to be nore general in
nature, albeit the services involve, in part, conputer
net wor ks and communi cations. Moreover, purchasers and
users of applicant’s software and registrant’s services are
likely to be sophisticated. Under these circunstances,
confusi on anong these sophisticated purchasers is unlikely
to occur.

As the Board stated in Reynolds & Reynolds Co. v. |.E
Systens, Inc., 5 USP@d 1749, 1751 (TTAB 1987), “in order
to support a holding of likelihood of confusion, there nust
be sone simlarity between the goods and services at issue
herei n beyond the fact that each invol ves the use of

conputers. In view of the fact that conputers are usefu
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and/ or used in alnost every facet of the world of business,
commerce, nedicine, law, etc., it is obvious that

di stinctions nust be nmade.” 1In the present case, there is
no evidence to support the exam ning attorney’s concl usory
statenent that the goods and services are related. The
term nol ogy of the identifications of goods and services,
standing alone in the present case, is an insufficient
basi s upon which to conclude that the goods and services
are related for purposes of our anal ysis.

The connection between applicant’s goods and
registrant’s services is so tenuous that purchasers woul d
not view the goods and services as having a conmpbn source.
Based only on the nere conclusory statenment of the
exam ning attorney, we see the likelihood of confusion
claimasserted by the exam ning attorney as anounting to
only a specul ative, theoretical possibility.® Language by
our primary reviewing court is helpful in resolving the

Ii keli hood of confusion issue in this case:

® In passing, we also note, as highlighted by applicant, that it
owns Regi stration No. 2848650, issued June 1, 2004, for the mark
AZI MJTH for “electronic and optical testing hardware and software
for use in testing comuni cati ons equi pnent functionality,
conformance, interoperability and perfornmance; el ectronic and
optical testing hardware and software for use in anal ysis of
communi cati ons equi pnent behavi or under different test

conditions; electronic and optical testing hardware and software
for use in verification of conmunications equi pnent security
functionality and perfornmance of security features.”



Ser No. 78285760

We are not concerned with nere

t heoretical possibilities of confusion,
deception, or mistake or with de
mnims situations but with the
practicalities of the comercial world,
wth which the trademark | aws deal

El ectronic Design & Sales Inc. v. Electronic Data Systens

Corp., 954 F.2d 713, 21 USPQ2d 1388, 1391 (Fed. Cir. 1992),
citing Wtco Chemcal Co. v. Witfield Chem cal Co., Inc.,
418 F.2d 1403, 1405, 164 USPQ 43, 44-45 (CCPA 1969), aff'g

153 USPQ 412 (TTAB 1967).

Decision: The refusal to register is reversed.
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