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Qpinion by Drost, Admnistrative Trademark Judge:

On August 20, 2003, applicant Gaphic Controls LLC
applied to register the mark SURE CODE (in typed or
standard character form on the Principal Register for
“printers, nanely high resolution printers” in Cass 9.2

Applicant has al so disclained the term “Code.”

! The el ectronic copy of the examining attorney’s brief did not
identify the exam ning attorney or the managi ng attorney, but
this information is consistent with the previous information in
the file.

2 Serial No. 78289575. The application was based on applicant’s
assertion of a bona fide intention to use the mark in comerce.
Subsequent |y, applicant subnitted an anmendnent to all ege use and



Ser No. 78289575

The exam ning attorney refused to register applicant’s
mar K under Section 2(d) of the Trademark Act (15 U.S.C.
§ 1052(d)) on the ground that applicant's mark, when
applied to its goods, so resenbles the previously
regi stered mark SUREPRINT (in typed or standard character
form for “conputer progranms to control printers” in C ass
9 as to be likely to cause confusion.?
After the exam ning attorney nade the refusal final,
this appeal foll owed.
The exam ning attorney (Brief at 4) argues that:
Consuners are likely to view CODE as a highly
descriptive termof applicant’s printer, informng
them of a characteristic or feature of the goods. As
such it is not likely to be perceived as a source
i ndi cator. Although, the wording SURE CODE woul d be
encountered by consuners on the goods in the
mar ket pl ace, it is likely that they would renenber and
use SURE when referring to the goods. Consuners
famliar with the cited mark, SUREPRINT, are likely to
assume upon encountering applicant’s mark, SURE CODE
for related goods that the owner of both marks is the
sane.
The exam ning attorney also submtted evidence to suggest
that printers and conputer prograns for printers are
rel ated products.

Applicant maintains (Brief at 11) that “in |ight of

the fact that the common term ‘SURE is weak and entitl ed

asserted a date of first use and a date of first use in comrerce
of Novenber 14, 2003.
3 Registration No. 1,728,544, issued Cctober 27, 1992, renewed.
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to a narrow scope of protection, and that ‘ CODE does not
| ook or sound like ‘PRINT,” the marks differ sufficiently
i n appearance such that consuner confusion is unlikely.”
In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

UsP@2d 1201, 1203 (Fed. Cir. 2003). See also Inre E. |

du Pont de Nenmours & Co., 476 F.2d 1357, 1361, 177 USPQ

563, 567 (CCPA 1973); Recot, Inc. v. Becton, 214 F.3d 1322,

54 USPQ2d 1894, 1896 (Fed. Cir. 2000). 1In considering the
evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry nandated by 8 2(d) goes to
the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

The first factor we will consider is the rel atedness
of the goods. 1In this case, applicant’s goods are high
resolution printers and registrant’s goods are conputer
programs to control printers. Conputer prograns to contro
printers can be used to control applicant’s high resolution
printers. |Indeed, applicant’s brochure describes the

“Software features of OBJI nkDraw on its “Sure Code™ 1000
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| mrage Maker Printing Systenf so that software is an
integral part of applicant’s printers.

Furthernore, the exam ning attorney al so included
copies of registrations to show that the sane entities have
adopted a common mark for printers and software for
printers. See, e.g., Registration No. 2,455,604 (printers
and conputer software for use in printing hardcopy output);
No. 2,381,056 (label printer and conputer software for
creating slide labels); No. 2,718,634 (printers and
conput er software for control of operation of conputer
driven industrial printers); No. 2,809,185 (printers and
conputer software for print managenent); and No. 2,783,424
(printers and conputer software for printer managenent and
conput er software for network managenent). These
regi strations suggest that the same source nmay provide both

printers and conputer software for printers. See In re

Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988)

(Al't hough third-party registrations “are not evidence that
the marks shown therein are in use on a commercial scale or
that the public is famliar with them [they] may have sone
probative value to the extent that they nay serve to
suggest that such goods or services are the type which may

emanate froma single source”). See also In re Albert

Trostel & Sons Co., 29 USPQ2d 1783, 1786 (TTAB 1993).
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Therefore, we conclude that printers and conputer
prograns to control printers are closely related. 1In
addition, printers and conputer prograns for printers would
likely be sold in the sane channels of trade to the sane
purchasers who woul d be interested in software that
controls printers.

The next factor we consider is the simlarities and
dissimlarities of the marks SURE CODE and SUREPRI NT. W
nmust consi der whether the marks are simlar in sound,
appear ance, neaning, and conmercial inpression. Pal m Bay

| nports Inc. v. Veuve Oicquot Ponsardin Mai son Fondee En

1772, 396 F.3d 1369, 73 USPQ2d 1689, 1692 (Fed. Cr. 2005).
Both marks are shown in typed or standard character form so
that there are no differences in the appearance or
stylization of the words in the marks. The marks are
simlar because both marks begin with the sane term SURE
and the marks are different because applicant adds the term
CODE while registrant’s mark adds the term PRI NT.

Appl i cant has di sclained the term CODE and the exam ni ng
attorney has included evidence that supports the concl usion
that the term“Code” is nerely descriptive for printers.
See, e.g., Cient Server News, Novenber 6, 2000 (“[T] here’s
a HP-VA printer initiative afoot to develop a ‘scal able

printing infrastructure for Linux’ and prom ses nore specs
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and open source printer code in the future”) and I nfoWrld,
August 10, 1998 (“An OS progranmer had to wite printer
code”).

In addition, the registrant’s term*“Print” for
conputer progranms to control printers is at |east very
descriptive for printer conputer prograns. Descriptive
terns, such as “Code” and “Print,” are often not relied
upon by purchasers to distinguish the sources of goods and

services. See Cunni nghamv. Laser Golf Corp., 222 F.3d

943, 55 USPR2d 1842, 1846 (Fed. G r. 2000), quoting, In re

National Data Corp., 753 F.2d 1056, 224 USPQ 749, 752 (Fed.

Cir. 1985) (“Regarding descriptive terns, this court has
noted that the ‘descriptive conponent of a mark may be
given little weight in reaching a conclusion on the

I'i kel i hood of confusion’”) and In re Code Consultants Inc.,

60 USPQ2d 1699, 1702 (TTAB 2001) (Disclained matter is
often “less significant in creating the mark’s commerci al
inpression”). W also note that the marks begin with the

sane non-descriptive term“Sure.” PalmBay |Inports, 73

USPQ@d at 1692 (“VEUVE neverthel ess remains a ‘' prom nent
feature’ as the first word in the mark and the first word
to appear on the | abel”).

I n anot her 1ikelihood of confusion case, the Federal

Circuit determ ned that the marks JOSE GASPAR GOLD and
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GASPAR S ALE were sim |l ar despite the fact that only the

term*“Gaspar” was conmmon to both marks. 1In re Chatam

International Inc., 380 F.3d 1340, 71 USPQ2d 1944, 1946

(Fed. Cr. 2004) (“Wth respect to JOSE, the Board
correctly observed that the termsinply reinforces the
i npression that GASPAR is an individual’s nane. Thus, in
accord with considerable case law, the JOSE term does not
alter the commercial inpression of the mark”).

In this case, both marks begin with the term SURE
The fact that the next termis a different descriptive term
in both marks does not |ead us to conclude that the marks
are not simlar. Instead, we hold that the term*“Sure”
woul d dom nate the marks. Wile the marks have obvi ous
differences in their appearance and pronunci ati on, these
differences would not be as significant as the simlarities
created by the identical common term Furthernore, the
meani ngs and commerci al inpressions of the marks are not
dissimlar. Wiile applicant argues that *“SURE CODE
connotes a product that is sure to code correctly while
SUREPRI NT connotes a product that is sure to print,” it is
also true that the term SURE CODE used on printers would
i kewi se suggest that the printer code results in a printer

that is sure to print. Therefore, the differences in the
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meani ngs and commerci al inpressions of the nmarks are not
very significant.
We al so have considered applicant’s citation to the

case of In re Bed & Breakfast Registry, 791 F.2d 157, 229

USPQ 818 (Fed. Cir. 1986).% However, unlike this cited
case, the termthat the marks have in common here, “Sure,”
is not a descriptive term Another case applicant relies

on is In re Swenson Spreader Conpany, 222 USPQ 647 (TTAB

1984) in which the board found that the applicant’s mark
FI ELD COMVANDER was not confusingly simlar to the cited
mar k TURF COMVANDER. However, in that case, while the
board did briefly discuss the differences in the marks, the
board held that “[a] pplicant’s goods [farm ng equi pnent]
differ sufficiently fromthose of registrant [tractors and
| awn nmowers for industrial use].” 222 USPQ at 648. The
facts of that case are not simlar to the present case
where we have found the goods to be closely rel at ed.

We concl ude that, when we consider these marks in
their entireties, the differences in appearance,
pronunci ati on, meani ng, and commercial inpression are

eclipsed by the simlarities of the nmarks.

“ W have not considered the non-precedential board decisions
that applicant has cited. TBMP 101.03 (2d ed. rev. 2004).



Ser No. 78289575

Appl i cant al so maintains that concerning the cited
regi stration, the “common term SURE is relatively weak and
entitled to only a narrow scope of protection.” Brief at
9. In support of its argunent, it has provided copies of
four registrations. The first is a registration (No.
2,835,419) that applicant owns for the mark SURE MARK for
“high resolution printing ink.” Another (No. 2,779,201) is
for the mark SURELOAD for point-of-sale printers as well as
software for operating point-of-sale printers. A third
(No. 2,229,199) is for the mark SURE SECURE for printer
ri bbons and the fourth (Serial No. 78372875) is for the
mar k SURE- PAK for printers for printing | abels for food
products. The exam ning attorney’s brief (p. 7) points out
that Registration No. 2,229,199 was recently cancel | ed® and
that Serial No. 78372875 has now i ssued as Regi stration No.
3,021,913. To the extent that applicant is using these
registrations to prove that the cited mark is weak, we nust
reject this argunent. “As to strength of a mark, however
regi stration evidence may not be given any weight.” Jdde

Tyme Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQd

1542, 1545 (Fed. Cir. 1992) (enphasis in original). See

> “[A] cancel ed registration does not provide constructive notice

of anything.” Action Tenporary Services Inc. v. Labor Force
Inc., 870 F.2d 1563, 10 USPQ2d 1307, 1309 (Fed. Cir. 1989).
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also AMF Inc. v. Anmerican Leisure Prods., Inc., 474 F.2d

1403, 177 USPQ 268, 269 (CCPA 1973) ("The exi stence

of [third party] registrations is not evidence of what
happens in the market place or that custoners are famliar
wth themt). These registrations by thenselves are not
evidence that the term*“Sure” is weak and only entitled to
a narrow scope of protection. Also, the presence of these
ot her registrations does not justify the registration of a
mark that is otherwise confusingly simlar to the cited

registration. Inre J M Oiginals Inc., 6 USPQd 1393,

1394 (TTAB 1987).°
In addition, applicant cites the case of Proctor &

Ganbl e Conpany v. Johnson & Johnson Inc., 485 F.2d 1185,

205 USPQ 697 (S.D.N. Y. 1979), aff’'d without opinion, 636

F.2d 1203 (2d Gr. 1980). |In that case, the court found,

inter alia, that there was no |ikelihood of confusion

between plaintiff’s SURE mark for deodorant and defendant’s

SURE & NATURAL mark for a nenstrual protection shield.

However, in that case, the court referred to the evidence

t hat showed that the term*“Sure,” in that field, was weak:
The extent to which sure is used in advertising

deodorant and other products is further evidence of
the i nherent weakness of the mark. P&G itself uses

® W also add that applicant’s ownership of a registration for
SURE MARK for ink does not indicate that there is no confusion
when applicant seeks registration for a different mark, SURE
CODE, for different goods (printers).

10
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the word sure throughout its advertising. Indeed, in
order to establish its right to the Sure trademark
P&G had to defeat Carter Wallace's claimthat its
slogan "Use Arrid to be sure" entitled Carter Wall ace
to exclusive rights. Underlying the NNnth Crcuit's
decision in P& s favor was its finding that sure is a
common word frequently utilized in advertising by
manuf act urers of deodorants and ki ndred products.
205 USPQ at 707. Such evidence is not present in this
case. Therefore, we cannot conclude that the term
SUREPRI NT is such a weak termthat it is entitled to only a
narrow scope of protection for conmputer prograns to contro
printers.
When we consider the record and the rel evant
i keli hood of confusion factors, we conclude that, when
potential purchasers of printers and conputer prograns for
printers encounter the marks SURE CODE and SUREPRI NT for
t hese goods, they are likely to believe that the sources of
these products are in sonme way related or associated. As a
result, there is a likelihood of confusion. W add that to
the extent that we have had doubts, which we did, about the
guestion of |ikelihood of confusion, we have resol ved them

in favor of the registrant and against the newconer. Inre

Hyper Shoppes (Ghio), Inc., 837 F.2d 463, 6 USPQR@d 1025,

1026 (Fed. G r. 1988) and In re Pneunmati ques, Caoutchouc

Manuf acture et Pl asti ques Kl eber- Col onbes, 487 F.2d 918,

179 USPQ 729, 729-30 (CCPA 1973).

11
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Decision: The refusal to register applicant’s mark

under Section 2(d) is affirned.

12



