THIS DISPOSITION IS NOT Mailed:
CITABLE AS PRECEDENT March 8, 2006
OF THE TTAB Bucher

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Volume Services Anerica, |nc.

Serial No. 78313276

Karen A. Jeffers of Jeffers & Irel and, Professional
Cor poration, for Volune Services Anerica, Inc.

Richard F. White, Trademark Exam ning Attorney, Law Ofice
113 (COdette Bonnet, Managi ng Attorney).

Before Hairston, Bucher and Zervas, Adm nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Vol ume Services Anerica, Inc. seeks registration on

the Principal Register of the follow ng mark
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for services identified in the application as “concession
stands, retail kiosks, roving vendor services featuring
f oods, beverages, souvenirs, novelties and/or sundries” in
I nternational C ass 35.°

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exami ning Attorney to
regi ster this mark based upon Section 2(d) of the Trademark
Act, 15 U.S.C. § 1052(d). The Trademark Exam ning Attorney
has found that applicant’s mark, when used in connection

with the recited services, so resenbles the follow ng mark:

o)
D®E

FAST FOODS

! Application Serial No. 78313276 was filed on Cctober 14,
2003 based upon applicant’s allegation of a bona fide intention
to use the mark in commerce. An Amendnent to All ege Use (AAU)
was filed on March 21, 2005, claimng use anywhere and use in
commerce at |east as early as Septenber 1, 2004, acconpanied by a
speci nen, which is a photograph showi ng applicant’s mark used in
connection with a concession stand (infra, p. 16).
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registered for “restaurant services” in International C ass
42,2 as to be likely to cause confusion, to cause m stake or
to decei ve.

Applicant and the Trademark Exam ning Attorney fully
briefed the case, but applicant did not request an oral
hearing. W affirmthe refusal to register.

Applicant argues that: when these two narks are
conpared in their entireties, they sinply are not that
simlar; because applicant has included its “Centerpl ate”
house mark within its conposite design, this renoves any
possibility that consuners would be confused as to the
source of the services provided under the TOP DOG mark; the
services provided by applicant and the markets in which
t hose services are rendered are totally different fromthe
restaurant services provided by registrant; the cited mark
is not a strong mark as applied to restaurant services, and
hence, is not entitled to a wi de scope of protection; and
finally, that any protection afforded to the cited
regi stration has been eroded due to the encroachnent of
other simlar marks and the lack of vigilance of its owner

in policing its trademark rights.

2 Regi stration No. 1792053 issued to Franchises Unlimted,
Inc., on Septenber 7, 1993, claining first use anywhere and first
use in commerce at least as early as March 1, 1991; Section 8
affidavit accepted; renewed. Registrant disclained the words
FAST FOODS apart fromthe mark as shown.
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By contrast, the Trademark Exam ning Attorney contends
that: the domi nant feature of both marks is the wording
TOP DOG, the addition of applicant’s house mark wil |
i ncrease the likelihood of confusion rather than
di stingui sh the marks; applicant’s services and
registrant’s services are closely related in that they both
i nvol ve the sale of food; many fast-food and casual dining
restaurants have made a comon practice of establishing
food stands and ki osks under their respective restaurant
mar ks; the alleged |imted geographical scope of
registrant’s two small restaurants is not a factor for
consi deration herein; applicant has not shown that the
cited mark is weak; and finally, even if the cited mark is
not entitled to a broad scope of protection, under the
statute and trademark case law, it is still entitled to
protection against registration by a subsequent user of a

simlar mark for closely related goods or services.

Likelihood of confusion analysis

Qur determ nation under Section 2(d) is based upon an
analysis of all of the probative facts in evidence that are
relevant to the factors bearing on the issue of I|ikelihood

of confusion. Inre E. |I. du Pont de Nemours & Co., 476

F.2d 1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
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confusi on analysis, two key considerations are the
simlarities between the marks and the relationship of the

goods or services. Federated Foods, Inc. v. Fort Howard

Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

The marks

We turn first to the du Pont factor focusing on the
simlarity of the marks in their entireties. The Trademark
Exam ni ng Attorney argues that the comrercial inpression
created by applicant’s mark is highly simlar to that of

the regi stered mark:

Regi strant’s mark: Applicant’s mark:

ROP
1 DO

EAST FOQDS |

O course, under actual market conditions, consuners

generally do not have the luxury of making this kind of
si de- by-si de conparison. Rather, the proper test in
determ ning |ikelihood of confusion nust be based on the

simlarity of the general overall commercial inpressions
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engendered by the involved marks. See Puma-

Sportschuhfabri ken Rudol f Dassler KGv. Roller Derby Skate

Cor poration, 206 USPQ 255 (TTAB 1980).

While we conpare the marks in their entireties, our
primary review ng Court has held that in articulating
reasons for reaching a conclusion on the question of
l'i keli hood of confusion, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature or portion of a nmark.
That is, one feature of a mark may have nore significance

than another. See Sweats Fashions Inc. v. Pannill Knitting

Co., 833 F.2d 1560, 4 USPQ2d 1793, 1798 (Fed. Cr. 1987);

and In re National Data Corporation, 753 F.2d 1056, 224

USPQ 749, 752 (Fed. Cir. 1985).

When a mark such as applicant’s consists of a word
portion and a design portion, the word portion is nore
likely to be inpressed upon a purchaser’s nenory.
Therefore, the word portion is normally accorded greater
wei ght in determning |likelihood of confusion. Inr

Dakin’s Mniatures Inc., 59 USPQ2d 1593, 1596 (TTAB 1999);

In re Appetito Provisions Co., 3 USPQ2d 1553 (TTAB 1987);

and Anoco Q1 Co. v. Anerco, Inc., 192 USPQ 729 (TTAB

1976) .
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We find that the dom nant features of both marks are
the two words, TOP DOG As to the cited mark, the wording
FAST FOODS is descriptive of the recited restaurant
services (and has been disclainmed). Hence, these words
have m nimal significance as a source identifier. Wile
appl i cant makes nuch of the presence of the wording, “A
Centerplate Brand,” on its conposite mark, this wording
appears in such small lettering that many consuners nay
wel | overl ook it.

As to sound, these two words, TOP DOG woul d be used
in calling for both applicant’s and registrant’s services.
As to connotation, both marks convey the sane |audatory
suggestion of being “the |eader,” or “the best.”

Al ternatively, in the context of applicant’s and
registrant’s services, the marks may suggest the
availability of hot dogs.

As to appearance, both place the word “Top” directly
above the word “Dog.” However, applicant argues that its
mark “contains a uni que and prom nent design el enent”
clearly mssing fromregistrant’s mark. W find that
applicant’s addition of this design elenent and the slight
stylization in the lettering of registrant’s mark cannot
serve to distinguish the marks or obviate the |ikelihood of

conf usi on.
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In response to applicant’s claimthat the addition of

its house mark (“A Centerplate Brand,”) wll
i keli hood of confusion, the Trademark Exani

argues as foll ows:

obvi ate a

ni ng Attorney

[Where marks are otherwi se virtually the
sanme, the addition of a house mark is nore
likely to add to the Iikelihood of confusion
than to distinguish the marks. Key West

Fragrance & Cosnetic Factory, Inc.

v. Mennen

Co., 216 USPQ 168 (TTAB 1982). It is likely

not only that the two products sol

d under

t hese marks woul d be attributed to the sane
source but al so that purchasers woul d
m st akenly assune that both were products of

applicant by virtue of its use of
CENTERPLATE BRAND with the shared
TOP DOG  See In re Dennison Mg.
USPQ 141, 144 (TTAB 1986), citing

A

wor di ng
Co., 229
Menendez

v. Holt, 128 US 514 (1888) [“It is a general
rule that the addition of extra matter such
as a house mark or trade nane to one of two
ot herwi se confusingly simlar marks wll not
serve to avoid a |ikelihood of confusion
between them”]; A T. Cross Co., v. Jonathan

Bradl ey Pens, Inc., 470 F.2d 689,

176 USPQ

15 (2" Gir. 1972); W E. Bassett Co. v.
Revlon, Inc., 435 F.2d 656, 168 USPQ 1 (2™

Cr 1970); Hat Corp. of Anerica v.

John B.

Stetson Co., 223 F.2d 485, 106 USPQ 200

(CCPA 1955); Hanmernill Paper Co.
States Paper Corp., 337 F.2d 662,
237 (CCPA 1964).

v. @l f

143 USPQ

We agree with the Trademark Exam ning Attorney that

this Centerplate tagline, if seen, increases the I|ikelihood

of confusion. Gven the highly simlar comercia

i npressions created by these marks, custoners who are

acquainted with applicant’s conposite mark,

i ncl udi ng t hose
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aware of applicant’s tagline, “A Centerplate Brand,” for
concession stands, retail kiosks and roving vendor services
featuring foods and beverages, would be likely to believe,
upon encountering registrant’s simlar TOP DOG mark for its
restaurant services, that such services emanate from or
are sponsored by or associated in sone way, with, TOP DOG
“A Centerplate Brand.” Should applicant’s use of this
designation for its services becone W despread, the
confusion that mght arise could well be that of “reverse
confusion.” As explained by our principal review ng Court:

The trademark | aw not only protects the
consunmer fromlikelihood of confusion as to
commerci al sources and rel ationshi ps, but

al so protects the registrant and senior user
from adverse comrercial inpact due to use of
a simlar mark by a newconer. The term
“reverse confusion” has been used to
describe the situation where a significantly
| arger or prom nent newconer “saturates the
market” wth a trademark confusingly simlar
to that of a smaller, senior registrant for
rel ated goods or services.

The juni or user does not seek to benefit
fromthe goodw || of the senior user;
however, the senior user may experience
di mnution or even loss of its mark’s

identity and goodwi || due to extensive use
of a confusingly simlar mark by the junior
user.

In re Shell Gl Co., 992 F.2d 1204, 26 USPQ2d 1688, 1690

(Fed. Cir. 1987). Yet applicant argues, based on its

research, that registrant has only two fast food

restaurants located in small towns in the foothills of

-9 -



Seri al

No. 78313276

western North Carolina. |If we accept this allegedly
limted geographical reach of registrant’s restaurant
services as fact, registrant’s size does appear to pale in
conparison with applicant, who touts its forty years of
managi ng food and beverage concessi ons at high-vol une
sports, entertai nment and convention venues. Applicant’s
headquarters are also located in a neighboring state to
registrant’s restaurants. Accordingly, we find that
reverse confusion with applicant’s mark becones hi ghly
likely as to the mark in the cited registration.

Thus, although there are sone differences in the
marks, we find that the marks are simlar in their
entireties as to appearance, sound, connotation and

conmer ci al i npression

The services

As noted earlier, applicant’s services are recited as
“concession stands, retail kiosks, roving vendor services
featuring foods, beverages, souvenirs, novelties and/or

sundries,” while registrant’s services are recited as
“restaurant services.”

The Trademark Exam ning Attorney has placed into the
record third-party registrations as well as Internet

evi dence show ng that food stands, kiosks and restaurants

- 10 -
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are commonly marketed under the sane service marks. The

third-party registrations include the follow ng exanpl es:

CHARLIE for “concession stands featuring Asian

CHIANG’S cui sine and restaurant franchising” in
International Cass 35; and “catering and
restaurant services” in Int. Cass 43;3

SCORE AMORE for “concession stand services featuring
food” in International Cass 35; and
“restaurant services” in Int. Class 43;“

FRESH for “restaurant services and concessi on
ATTRACTIONS sStands featuring food and beverages” in
International C ass 42;°

BIG BOY for ““restaurants; catering; concession
stands featuring food and souvenirs” in
International C ass 42;°

WAFFLE for “restaurant services and retail food

WORLD services; nanely, distribution of food
products through restaurants, kiosks,
portable and nobile locations” in Int.d. 42;

= for “concession stand and rovi ng vendor

VOLIME SERVICESAMERICA - servi ces featuring foods, beverages,
souvenirs, novelties and/or sundries” in
International C ass 35;” and
“catering, food preparation, contract food
services and providing foods, beverages,
souvenirs, novelties and/or sundries in
cafeterias, carry-out restaurants,
restaurants, bars, and |lounges,” in
International Cl ass 42.°8

3 Reg. No. 2866170, issued to Charlie Chiang's, Inc. on July
27, 2004.

4 Reg. No. 2774857 issued to Levy (IP) Linmted Partnership
Levy GP Corporation on Cctober 21, 2003.

° Reg. No. 2438641 issued to HVSHost Corporation on March 27,
2001.

6 Reg. No. 1823393 issued to Elias Brothers Restaurants, Inc.

on February 22, 1994, Section 8 affidavit accepted, Section 15
af fidavit acknow edged; renewed.

! Reg. No. 2307642 issued to Waffle World Ltd. on January 11
2000, Section 8 affidavit accepted, Section 15 affidavit

acknow edged.

8 Reg. No. 2433973 issued to Vol une Services Amrerica Hol di ng,
Inc. on March 6, 2001. This registration is actually owned by
appl i cant.
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GO GOURMET! for “concession stands, retail kiosks and
rovi ng vendor services featuring foods,
beverages, souvenirs, novelties and/or
sundries” in International Cass 35; and
for “catering, food preparation, contract
food services in cafeterias, sports stadi uns,
arenas, convention centers, carryout
restaurants, restaurants, bars and | ounges”
in International C ass 43.°

As argued by the Trademark Exam ning Attorney, these
third-party registrations have probative value to the
extent that they serve to suggest that the services |isted
therein are of a kind that may enmanate froma single

source. See Inre Infinity Broad. Corp., 60 USPQ2d 1214,

1217-1218 (TTAB 2001); In re Albert Trostel & Sons Co., 29

usPQ2d 1783, 1785-86 (TTAB 1993); and In re Micky Duck

Mustard Co., lnc., 6 USPQd 1467, 1470 at n.6 (TTAB 1988).
The Trademark Exam ning Attorney’s Internet evidence
shows that national restaurant chains such as Carl’s Jr.,
KFC, Pizza Hut, Dom no’s Pizza and Taco Bell, often
conplenment their traditional restaurants w th ki osks and
stands, and that they often place these smaller outlets
within |large recreational venues such as sports stadi uns.

An article from Recreati on Managenent Magazi ne submtted by

t he Trademark Exam ning Attorney with one of the Ofice

actions asserts that managers of athletic stadiunms and

o Reg. No. 2914967 issued to Vol une Services America Hol di ng,
Inc. on Decenber 28, 2004. This registration too is owned by
appl i cant.
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other recreation facilities can increase the profitability
of the venue’'s food services operations by addi ng “nane
brand” snack bars and “full fledged” restaurants to their
m x of concessions. Wile applicant concedes that the
Trademar k Exam ni ng Attorney has provided specific

i nstances where restaurant services are marketed under the
sanme service mark as concession services, applicant

di sagrees with his conclusion that these services are
“commonly mar keted” under the sane service nmarks.

However, based upon all of the evidence in this
record, we find that applicant’s recited services are
closely related to registrant’s services. In addition to
t he obvious fact that both restaurant services and
concessi on services involve the sale of prepared foods to
menbers of the general public, the Trademark Exam ni ng
Attorney has denonstrated that it is not unusual for fast-
food and casual dining restaurants to operate food stands
and ki osks under the sane marks used to pronote their
restaurants. Conversely, from several other subsisting
regi strations owned by applicant (see VOLUME SERVI CES
AMERI CA and GO GOURMET!, supra), it is clear applicant
itself is also in the restaurant business. On its website,

applicant touts its ability as a concessionaire to partner
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with [ ocal restaurants and chefs in the area around any of

its sports facilities.

Channels of trade

In looking at the simlarity or dissimlarity of
established, |ikely-to-continue trade channels, in the
absence of any limtations, we nust presune that registrant
and applicant offer their respective services in all the
normal channels of trade to all the usual classes of
purchasers, nanely to ordinary consuners, including those
consuners seeking food in | ow cost restaurants. Registrant
may i ndeed offer restaurant services to diners in tw snall
comunities in North Carolina, while applicant offers food
and beverages at smaller outlets |ike roving vendor and
concession stands and retail kiosks. However, other than
suggestions about the relative size of the establishnents
drawn fromthe plain neanings of the words in the
respective identifications of goods, there are no
l[imtations as to channels of trade. Presumably one of
applicant’s roving vendor stands could be | ocated right
next door to one of registrant’s restaurants, conpeting
directly with registrant for its dining custoners. 1In this
situation, there clearly is an overlap in the channels of

trade.
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As argued by the Trademark Exam ning Attorney:

...t he geographi cal extent of applicant’s and
registrant’s activities is not a proper
factor for consideration here. |In re Shel
Ol Co., [992 F.2d 1204] 26 USPQ2d 1687,
1689-90 (Fed. Cir. 1993); Inre Infinity
Broadcasting Corp. of Dallas, 60 USPQ2d 1214
(TTAB 2001); In re Appetito Provisions Co.
Inc., 3 USPQ2d 1553, 1554 n.4 (TTAB 1987).

Under Section 7(b) of the Trademark Act, the cited
regi stration enjoys a presunption of an exclusive right to
nati onw de use of the registered mark regardless of its
actual extent of use. Trademark Act Section 7(b),

15 U. S.C. 81057(b). See G ant Food, Inc. v. Nation's

Foodservice, Inc., 710 F.2d 1565, 1568, 218 USPQ 390, 393

(Fed. Gr. 1983); and Antor, Inc. v. Antor Indus., Inc.

210 USPQ 70, 77 (TTAB 1981). Moreover, applicant is also
seeki ng a geographically-unrestricted registration. Hence,
applicant’s discussion of the alleged |limted geographical
scope of registrant’s activities is not relevant to our

I'i kel i hood of confusion determ nation herein.

Similar marks in use on similar goods or services, and the extent to
which applicant has a right to exclude others from use of its mark

Turning to the du Pont factors focusing on the nunber
and nature of simlar marks in use on simlar goods or
services and the extent to which registrant has a right to

exclude others fromuse of its nmark on its services,

- 15 -



Seri al

No. 78313276

applicant argues that the cited registration is not
entitled to a wide scope of protection.

To the extent TOP DOG may be seen as |audatory (e.g.,
the best, a | eader), when viewed on the spectrum of
distinctiveness, it is clearly not an arbitrary mark.

Mor eover, applicant argues that the word “Dog” in
registrant’s mark coul d suggest that hot dogs may be one of
the itens sold at a Top Dog Fast Foods restaurant. By the
same token, we find that applicant’s TOP DOG nmar k*® woul d
seemto suggest the availability of hot dogs even nore
forcefully — especially as
seen on the speci nens of
record where the TOP DOG
mark identifies a food
concessi on stand

“featuring” Hebrew National

brand % pound hot dogs.
Appl i cant argues that a search of the Principa

Regi ster reveals four other active registrations for the

mark TOP DOG one of which is a registration for “sports

bar, grill and dance club services” [Reg. No. 2578144]:

10 W note that the conposite image or |ogos shown in this
speci nen of record differs in several ways fromthe mark shown in
the drawing. Here, the words TOP and DOG are in a straight line
rat her than being on top of each other, and this presentation
does not have a large pictorial imge of a hot dog and bun behi nd
the words TOP DOG as is shown in the drawi ng of record.

- 16 -
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TOP DOG for “weners” in International Cass 29.1

for “canned dog food” in International C ass
31; 12

TOP DOG for “address books, address |abels
phot ogr aph al buns, scrapbook al buns,
announcenent cards, autograph books, baby
books, grocery bags, party bags, paper bags,
sandwi ch bags, bank checks, paper banners,
book covers, children's activity books,
col ori ng books, nenorandum books, notebooks,
science fiction books, paper boxes,
cal endars, greeting cards, playing cards,
cari catures, cartoons, disposable diapers,
di aries, easels, gift wap, paper bows,
newsl etters in the specific fields of conedy
and nusic, witing pads, sketch pads,
scratch pads, pencil cases, pencils, picture
books, pictures, postcards, posters, cartoon
prints, pictorial prints, draw ng rul ers,
paper table cloths, paper napkins, and
trading cards featuring cartoon characters,
namely a group of singing dogs” in
I nternational COass 16.%

1 Reg. No. 0796054 issued to Sigman Meat Conpany, Inc., on
Sept enber 14, 1965 based on registrant’s claimof use at |east as
early as May 19, 1963; renewed. This registration had initially
al so been cited agai nst applicant by the Tradenmark Exam ning
Attorney but was |ater withdrawn during the course of

prosecuti on.

12 Reg. No. 1150000 issued to Western Fanily Foods, Inc. on
March 31, 1981 based on registrant’s allegations of use at | east
as early as June 1974; Section 8 affidavit accepted, Section 15
af fidavit acknow edged; renewed.

13 Reg. No. 2072187 issued to Craig Huxley on June 17, 1997
based on registrant’s use in comerce since at |least as early as
Novenber 1994; Section 8 affidavit accepted, Section 15 affidavit
acknowl edged.
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TOP DOG for “sports bar, grill and dance club
services” in International O ass 42.%

As argued by the Trademark Exam ning Attorney, two of
these registrations are not probative inasnmuch as they
cover unrel ated goods (e.g., dog food, and paper products
featuring i mages of singing dogs). Applicant finds it
particularly significant that this |atest intervening
regi stration, covering sports bar and grill services,
i ssued after the cited registration issued, while al so
acknow edgi ng that generally third-party regi strations have
little probative value in this context. Applicant
concl udes, nonethel ess, that these nmultiple, third-party
regi strations — when conbined with the other du Pont
factors it scores in its favor — are an indication that the
cited mark is entitled to a narrow scope of protection.
Furt hernore, applicant argues that in addition to previous
deci sions by ot her Trademark Exam ni ng Attorneys,
regi strant has ostensibly acquiesced in the co-existence of
a nunber of quite simlar registrations, causing a serious
“erosion” of protection for the cited registration.

O course, while the United States Patent and

Trademark O fice (USPTO strives for consistency, each case

14 Reg. No. 2578144, issued to Top Dog America’'s Bar & Gill,
Inc. on June 11, 2002 based on registrant’s use in comrerce since
at least as early as June 22, 1999

- 18 -
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nmust be decided on its own facts and record. W are not
privy to the records in the files of the intervening

regi stered marks. Furthernore, even if faced with these
records, previous decisions by Trademark Exam ning
Attorneys in approving other marks are wi thout evidentiary
val ue and are not binding on the USPTO or on this Board.

In re Sunmarks Inc., 32 USPQ2d 1470 (TTAB 1994); and In re

Nati onal Novi ce Hockey League, Inc., 222 USPQ 638, 641

(TTAB 1984). Moreover, even weak nmarks are entitled to
protection against registration by a subsequent user of a
confusingly simlar mark for closely-related services. See

Hol li ster Incorporated v. Ident A Pet, Inc., 193 USPQ 439

(TTAB 1976).

Likelihood of Confusion conclusions

In conclusion, we find that the marks are confusingly
simlar, that the services are closely related, that there
could be an overlap in the channels of trade, and that in
spite of several TOP DOG third-party registrations, it is
nost consistent with the statute and past cases to accord
the cited registration the scope of protection to which it
is entitled, and find in this ex parte appeal that the
cited registration serves as a bar to applicant’s TOP DOG

mar k under Section 2(d) of the Lanham Act.
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Deci sion: The Trademark Exam ning Attorney’ s refusal
to register the instant mark based upon a likelihood of
confusion in connection with the cited registration, under

Section 2(d) of the Lanham Act, is hereby affirned.



