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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Serial No. 78325106

John Alunmit, Patel & Alunmit, P.C*1

Kat hl een M Vanston, Trademark Exam ning Attorney, Law
Ofice 103 (M chael Ham |ton, Managi ng Attorney).

Bef or e Seeher man, Bucher and Zervas, Adm nistrative
Trademar k Judges.

Opi nion by Zervas, Adm nistrative Trademark Judge:

Bi oneuri x Corporation filed, on Novenber 7, 2003, an

application to register on the Principal Register the mark

! Three individuals have filed papers in connection with the
application involved in this appeal. Specifically, Benjanin
Burack, identified as applicant's President and CEO, filed the
original application, John Alumt, Esq. filed the response to the
first Ofice action and Erik Pelton, Esq. filed all succeeding
papers, including applicant's appeal and appeal brief. The
response filed by M. Alunit includes a request that the
correspondence address be changed to M. Alunit’s address and the
Board has not |ocated any instruction to further change the
correspondence address to M. Pelton. |In view thereof, M.
Alunmit renmains as applicant's attorney of record in this
application, but a courtesy copy of this decision is also being
mailed to M. Pelton and M. Burack



Ser No. 78325106

AMORYN (in standard character fornm) for “nutraceuticals for
use as a dietary supplenent, nanely, a dietary suppl enent
for depression and anxiety” in International O ass 5.?2

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), in view of
the previously registered mark AMORIN (al so in standard
character form) for “nutritional supplenments for
enhancenent of |ibido and sexual performance” in
| nternational Cass 5.3

Appl i cant has appealed the final refusal. Both
applicant and the exam ning attorney have filed briefs.
Appl i cant requested an oral hearing, but later infornmed the
Board that it would not attend the oral hearing.
Accordingly, the Board cancelled the oral hearing. W have
resol ved this appeal based on the witten record and the
argunents presented in the briefs.

Qur determ nation of the exam ning attorney's refusa
to register the mark under Section 2(d) of the Trademark
Act is based on an analysis of all of the facts in evidence

that are relevant to the factors bearing on the |ikelihood

2 Application Serial No. 78325106, claiming first use anywhere
and first use in commerce on June 1, 2003.
3 Registration No. 2744406, issued July 29, 2003.
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of confusion issue. See Inre E. |I. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In
re Majestic Distilling Conpany, Inc., 315 F.3d 1311, 65
USPQ2d 1201 (Fed. Cir. 2003). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQd 1531
(Fed. Gir. 1997).

W turn initially to the first du Pont factor, i.e.,
whet her applicant's mark and the cited registered mark are
simlar or dissimlar when conpared in their entireties in
ternms of appearance, sound, connotation and comrerci al
inpression. In conparing the marks, we take into account
the fallible nmenories of consuners, who retain genera
i npressions of marks and cannot be presuned to have the
| uxury of being able to conpare applicant's and
registrant's marks side-by-side. See Spoons Restaurants
Inc. v. Morrison Inc., 23 USPQd 1735 (TTAB 1991), aff'd.
No. 92-1086 (Fed. G r. June 5, 1992).

In this case, five of the six letters in the two marks
are identical and in the sane letter order; the only

difference in the lettering of the marks is that
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applicant’s mark includes a “y” as the fifth letter while
registrant’s mark includes an “i” as the fifth letter.
Because the letters “i” and “y” may be pronounced
identically, the marks too nmay be pronounced identically.
In terns of appearance, the marks are highly simlar,
differing only by one letter. Further, as to connotation,
applicant has offered no neaning for its mark, and it is
quite likely, given the simlarities in appearance, that
prospective purchasers will view the marks as havi ng
simlar, if not identical connotations. Also, because the
marks only differ by one letter and may be pronounced
identically, we find that the comrercial inpression of the
marks is highly sinilar, if not the same.* The first
du Pont factor is hence resol ved agai nst applicant.

We next turn to the second and third du Pont factors,
i.e., the simlarity or dissimlarity of the goods and the
trade channels. It is well settled that goods need not be

simlar or conpetitive in nature to support a finding of

“ W note that applicant itself has confused the marks.
Applicant states at unmarked p. 9 of its brief:

The proposed mark of the Applicant is AMORIN. The
mark of the Registrant is AMORYN. The two marks are
spelled different[ly] as a result of the “I” in
Applicant's mark. The two marks al so have very

di fferent appearances due to the distinctiveness of
the “Y” in Registrant’s nark.

Applicant’s mark is not AMORIN — it is AMORYN
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I'i kel i hood of confusion. See Helene Curtis Industries Inc.
v. Suave Shoe Corp., 13 USPQR2d 1618 (TTAB 1989). It is
sufficient if the respective goods are related in sone
manner and/or that the conditions surrounding their
mar keting are such that they would be encountered by the
sanme persons under circunstances that could, because of the
simlarity of the marks used thereon, give rise to the
m st aken belief that they emanate fromor are associ ated
wth, the sane source. See In re Melville Corp., 18 USPQd
1386 (TTAB 1991); In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910 (TTAB 1978). Also, it is well
est abl i shed that when the nmarks at issue are the sanme or
nearly so, the goods in question do not have to be
identical to find that confusion is likely. See In re
Concordi a International Forwarding Corp., 222 USPQ 352, 356
(TTAB 1983) (“...the greater the degree of simlarity in the
mar ks, the | esser the degree of simlarity that is required
of the products or services on which they are being used in
order to support a holding of likelihood of confusion.”).
Applicant maintains that applicant's and registrant’s
goods are dissimlar because the goods have different
purposes - while applicant's food supplenents are for

reduci ng depression and anxiety, registrant’s food
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suppl enents are for enhancing |ibido and sexual
performance. Applicant states:

Here, the Registrant’s goods are used for a
pur pose — sexual performance — which is
conpletely different fromthe use for Applicant's
goods — treatnent of anxiety and depression.
These goods are not likely to be sold, marketed
or purchased together. The ingredients nmaking up
Regi strant’s and Applicant’s supplenents, in
additional [sic] to the supplenents’ intended
uses, are very different. Anxiety/depression and
sexual performance have very different synptons,
causes, and treatnents. Registrant’s goods are
likely to be marketed and sol d al ongsi de
prophyl actics, lubricants and other itens used in
connection with sexual performance. Applicant's
suppl ements are likely to be marketed and sold in
connection with other herbal alternatives to
prescription nedications for the treatnment of
depression and other nental health conditions.

As a result, the goods of the Applicant and the
Regi strant are quite different.

The exam ni ng attorney, however, contends that both
applicant and registrant are using their marks on dietary
or nutritional supplenments, and that the evidence of record
submtted with applicant's Septenber 27, 2004 O fice action
“denonstrates that the sane party nmay provide nutritional
suppl ements for |ibido enhancenent and for relief of
anxiety.” Brief at p. 4. The evidence of record conprises
printouts of several web pages fromtwo web sites. The
first web page is from ww. nedi cal honeproducts. com which

shows “natural supplements” with different functions such
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as “Li bido Enhancers” and “Stress Aids”® that may be
purchased through the web site.® The renmining web

pages’ are evidently fromthe web site of an Internet
retailer named “All-Vita NorthWst” and provide information

about a product nanmed “Maca Root Liquid Extract,” that may
be purchased fromthe Internet retailer for $14.95 per
bottle. The description of “Maca Root Liquid Extract”
states that it may be used for treatnent of |ibido (“Maca
hel ps to create nore vigor for sexual activity”), for
sexual disfunction (“Maca al so helps in having nore

sati sfactory sexual activity”) and as an anxi ety reducer
(“responsibilities are higher than ever ...increasing our
anxiety .. Mka has proven to be an excellent natural
stress reducer.”). Based on this evidence, the exam ning

attorney concludes that “a wide variety of supplenents in

general and the supplenents of the kind nade by registrant

® The description of “Stress Aids” states: Stress Relief’
offers you a safe, natural way to get relief fromanxiety with a
potent formula of nature's nost powerful nood-lifting

i ngredients.”

® The exam ning attorney contends, “the majority of the

suppl enents identified at ww. nedi cal honepr oducts. com cone from
one provider — DBS Labs.” Brief at p. 4. Because it is not
readily apparent fromthe printout from

www. medi cal honeproducts.comthat “the majority of the suppl enents
identified ...come fromone provider — DBS Labs,” we give the
exam ni ng attorney’s contention no consideration.

" The Internet address of the second web site is not apparent
fromthe printout in the record and the exam ning attorney has
not provided the Internet address.
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and applicant in particular may cone fromthe sane source”;
and that “it would be reasonable for a prospective
purchaser to assune that nutritional supplenents for |ibido
enhancenent and for anxiety relief marketed under virtually
i dentical nanes emanate fromthe same source.” Id.

We find that applicant's “dietary suppl enments” and
registrant’s “nutritional supplenents” are rel ated goods.
Even though they have different functions, the dietary
suppl enents and nutritional supplenents are both food
suppl ements. There is no indication in the record that the
two are nutually exclusive in use, i.e., that if the
ulti mate consuner takes one supplenent, he will not or
cannot take the other supplenment. Thus, the consunmer may
seek to purchase food supplenents for both anxiety and
sexual /| i bido disorders at the sane tine, and/or nay have
such supplenents in his or her cupboard at the sane tine.

Further, the conditions surrounding the marketing of
t he goods are such that they woul d be encountered by the
sane persons. The identifications of goods in the
application and the registration do not contain any
l[imtations with regard to classes of purchasers or
channels of trade. W therefore presune that applicant's
and registrant's goods enconpass all goods of the type

descri bed, that the goods nove in all normal channels of
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trade, and that the goods are available to all potenti al
custoners of such products. 1In re El baum 211 USPQ 639
(TTAB 1981). Applicant's and registrant's trade channel s
therefore include retail supermarkets, food and nutrition
stores and the Internet, and the purchasers of such goods
i nclude the general consum ng public. Wile the
possibility that the respective goods may be sold in
different sections of a store would be a factor to consider
in determning the relationship between the goods, there is
no evidence in the record establishing that applicant's and
registrant’s goods would be sold in different sections of a
store and we will not presune it to be the case. Thus, the
condi tions surrounding the marketing of applicant's and
regi strant's goods are such that they woul d be encountered
by the sanme persons under circunstances that coul d, because
of the simlarity of the marks used thereon, give rise to
the m staken belief that they emanate fromor are
associated wth, the sane source.

Appl i cant has al so raised a point regarding the
evi dence of record, which we now address. Specifically,
applicant contends that the evidence relied on by the
exam ning attorney only consists of “printouts of two
suppl enent websites”; and that “[o]f the mllions of web

pages in the field of supplenents, two websites can hardly
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be consi dered concl usive evidence of the fact that products
are sold or marketed together.” Brief at unmarked p. 7.
Wil e we have taken into consideration that the anmpunt of
website evidence submtted by the exam ning attorney is
rather limted, we find it to be sufficient, in the
circunstances of this case, to denonstrate the rel atedness
of the goods.

The second and third du Pont factors hence are al so
resol ved agai nst applicant.

Next, we turn to the fourth du Pont factor, i.e., the
condi ti ons under which and buyers to whom sal es are nade,
i.e., inpulse versus careful, sophisticated purchasing, and
applicant's contention that consunmers are likely to exhibit
a great degree of care when sel ecting goods of the type
i nvol ved herein. Applicant nmaintains that because its
products “are for treatnment of nental health conditions
custonmers are not likely to purchase these suppl enments
W t hout researching their decision ...[and] Registrant's
products are for use in connection with sexual performance
and simlarly are not likely to be purchased in a quick or
spur-of -t he-nmonment decision.” Brief at unmarked p. 5.
Further, applicant maintains, “the ingredients making up

Applicant's and Registrant's products are conpletely

10
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different and further differentiate the products anong
sophi sticated consuners.” Id.

Applicant's and the registrant's products are sold
of f-the-shelf, to the public at large. Even if we were to
accept applicant's argunent that consuners woul d exercise
care in the purchase of these supplenents, the narks are so

simlar that even careful purchasers could mss the fact

that one mark has an “i” and the other mark has a “y,” and
instead see the marks as being identical. As for
applicant's argunent that the ingredients of the respective
products are different, whether or not consuners coul d,
upon investigation of the ingredients, determne that the
products are different is not the point. The question is
not whet her consuners woul d view the products as being the
sane, but whether they would see the source of the products
as being the sane. The fourth du Pont factor is resolved
agai nst applicant in our |ikelihood of confusion
determ nation

In view of the foregoing, we conclude that applicant's
mar kK AMORYN for “nutraceuticals for use as a dietary
suppl ement, nanely, a dietery supplenent for depression and

anxiety” is likely to cause source confusion anong

purchasers with the registered mark AMORIN for “nutritional

11
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suppl enents for enhancenent of |ibido and sexual
per f or mance.”
Decision: The refusal to register under Section 2(d)

is affirned.
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