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Before Bucher, Grendel and Zervas, Adm nistrative TrademarKk
Judges.

Opi nion by Bucher, Adm nistrative Trademark Judge:

Pormery Soci ét é Anonyne, a corporation of France, seeks

registration on the Principal Register of the mark
SUMMERTIME for goods identified in the application, as
anmended, as foll ows:

“w nes, nanely w nes having the | abel of

ori gin Chanpagne, and fl avored sparKkling
wines” in International Cass 33.1

This case is now before the Board on appeal fromthe

final refusal of the Trademark Exami ning Attorney to

! Application Serial No. 78367268 was filed on February 12,
2004 under Section 44(e) of the Act, 15 U S.C 8§ 1126(e), based
upon applicant’s ownership of French Reg. No. 1454052 that issued
on March 11, 1988.



Seri al

No. 78367268

regi ster applicant’s mark based upon Section 2(d) of the
Trademark Act, 15 U.S.C. § 1052(d). The Trademark Exam ni ng
Attorney has found that applicant’s mark, when used in
connection with the identified goods, so resenbles the mark
SUMMERTIME, which is registered for “beer and ale” in Int.
Class 32,2 as to be likely to cause confusion, to cause

m st ake or to deceive.

Appl i cant and the Trademark Exam ning Attorney have
fully briefed this appeal, but applicant did not request an
oral hearing. W affirmthe refusal to register.

Appl i cant argues that chanpagne and beer are quite
different products, that substantial pricing differences
exi st between beer and premumw nes |ike its chanpagne, and
hence, that the discrimnating nature of its sophisticated
consuners prevents confusion.

By contrast, the Trademark Exam ning Attorney contends
that the marks are identical, that the goods are closely
related, and that these goods share the sane channel s of

trade.

2 Regi stration No. 2145755 issued to G BC, Inc. on March 24,
1998, having clains of first use anywhere and first use in
commerce at |east as early as May 20, 1996; Section 8 affidavit
accepted and Section 15 affidavit acknow edged. The word “Sunmer”
is disclainmed apart fromthe mark as shown.

-2 -
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Preliminary matters

The Trademark Exam ning Attorney has objected to
evi dence applicant submtted with its appeal brief. Wth
this attachnent, applicant attenpts to include web pages

from ww. wi neaccess. com showi ng that a bottle of its

chanpagne costs $23.2 as well as screen prints of Yahoo
search results showing registrant’s goods being sold in six-
packs. In its reply brief, applicant then argued that it
shoul d be able to provide rebuttal evidence to a claim of
t he Exam ning Attorney,® and hence subm tted anot her web page
showi ng that applicant’s 187 m split of Ponmmery POP sells
for $7.9. ¢

The record in any application nust be conplete prior to
appeal. 37 CF.R § 2.142(d); TMEP § 710.01(c); TBMP

88 1207.01 et seq. See also Rexall Drug Co. v. Manhattan

Drug Co., 284 F.2d 391, 128 USPQ 114 (CCPA 1960); and In r

Psygnosis Ltd., 51 USPQ2d 1594 (TTAB 1999). Accordingly, we

have not considered these tardy subm ssions.

3 “ ...Applicant understands the prohibition against offering
new evi dence once an appeal has conmenced; however,
Examiner’s claimis unfounded. To denonstrate this,

Applicant attaches Exhibit A showing the typical price for a
single-serving size bottle of POP in the United States. At $
7.9 per 200m bottle, this hardly constitutes an inexpensive

purchase ...."
Reply brief, pp. 3 - 4.
4 < http://ww.finew nehouse. conii ndex. asp?PageAct i on=VI EAWPROD

&Pr odl D=6874 >
- 3 -
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Analysis: Likelihood of Confusion

Qur determ nation under Section 2(d) is based upon an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the issue of I|ikelihood

of confusion. Inre E. |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

The marks

We turn first to the du Pont factor focusing on the
simlarity of the marks in their entireties. The Trademark
Exam ning Attorney argues that applicant’s mark is the sane
as the registered mark i n appearance, sound, connotation and
commercial inpression. Applicant does not argue this point.
Hence, we agree with the Trademark Exam ning Attorney that

the marks are identical in every respect.

Strength of cited mark: renown and distinctiveness

As to the strength of the cited mark, although there is
no evidence in this record as to the renown of the cited
mark, we must assunme it is inherently distinctive and hence

shoul d be afforded a wi de anbit of protection. See Pal m Bay
- 4 -
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| nports Inc. v. Veuve dicquot Ponsardin Mai son Fondee En

1772, 396 F.3d 1369, 73 USPQ2d 1689, 1692 (Fed. Cr. 2005).
As to the du Pont factor focusing on the nunber and nature
of simlar marks in use on simlar goods, we find no
evidence in the record suggesting that this is a weak mark
as applied to registrant’s goods.® Hence, these du Pont
factors all favor the position taken by the Trademark

Exam ni ng Attorney.

The goods

Accordingly, we turn to the relationship of the goods
as described in the application and cited registration. As
noted above, the marks are identical in every respect. Wth
both regi strant and applicant using the identical
designation, “the relationship between the goods on which
the parties use their marks need not be as great or as cl ose
as in the situation where the marks are not identical or

strikingly simlar.” Antor, Inc. v. Antor Industries, Inc.,

210 USPQ 70, 78 (TTAB 1981). See also In re Shell 4Gl Co.
992 F.2d 1204, 26 USPQd 1687, 1689 (Fed. Cir. 1993)
[ “[ E] ven when goods or services are not conpetitive or

intrinsically related, the use of identical marks can | ead

° Al t hough applicant included with one of its submissions a
listing of third-party registrations covering al coholic beverages
whose marks included the word “summer,” copies of these

regi strati ons were never nade of record.

- 5 -
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to an assunption that there is a common source.”].

Undeni ably, at sonme very basic level, there is a

rel ati onshi p between these goods inasnuch as beer and
sparkling wine are both al coholic beverages whose bubbl es
are derived frombrewer’s yeast.

In order to support a holding of |ikelihood of
confusion, it is sufficient that the respective goods are
related in some manner, and/or that the conditions and
activities surrounding the marketing of the goods are such
that they would or could be encountered by the sane persons
under circunstances that could, because of the simlarity of
the marks, give rise to the m staken belief that they

originate fromthe same producer. See In re Internationa

Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

We agree with applicant that our anal ysis nust focus on
the way the goods are encountered in the marketpl ace by
typi cal consuners and whet her consuners will be confused as
to the source of the products. See 3 J. Thomas MCart hy,

McCarthy on Trademarks and Unfair Conpetition, § 23:58 (4"

ed. 2004) [tribunals nust “attenpt to recreate the
condi tions under which prospective purchasers nmake their
choices” in order to nmake a “realistic” evaluation of

I'i kel i hood of confusion].
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As applicant has insisted, we clearly eschew any per se
rule that all al coholic beverages are automatically rel ated
for purposes of determning |ikelihood of confusion under
this du Pont factor. They are not. Hence, we consider how
t hese respective goods are encountered in the marketpl ace by
typi cal consuners. The Trademark Exam ning Attorney has

made of record the follow ng registrations:

T for inter alia “beer; nineral and aerated water;

= = 7 soft drinks; fruit drinks; fruit juices; syrups for

,‘*\', esper}' H’ maki ng soft drinks and fruit drinks” in
International O ass 32; and
“al coholic beverages, nanely, bourbon, whiskey,
vodka, gin, tequila, rum brandy, cognac; |iqueurs;
wi ne, w ne cool ers; chanpagne and sparkling wine” in
International O ass 33;°

OYAKOBO “beer, mineral water, aerated water; non-

al coholic aerated fruit beverages, nanely,
fruit flavored soft drinks” in International
Class 32 and “wi ne and prepared | ow al coholic
cocktails” in International dass 33;7

WINE IS IT for “on-line retail store, tel ephone order
services, mail order services and retail store
services featuring wine, beer and spirits to be
sold to consuners who are of |legal age and in
states that allow the shipnment of w ne and
al cohol i ¢ beverages; gift packages, beverages,
wi ne, liquor, cordials, |iqueurs and chanpagne,
candy, cigars, foods, flowers, crystal, gift
certificates, gournet foods and cooki ng utensils,

of f ee heese. aterina sunnlies iewelrv.

6 Regi stration No. 2776133 issued to IFE S.r.l., an lItalian
corporation, on Cctober 21, 2003, clainng dates of first use and
first use in comerce at least as early as the year 2000. The
registration states that the English translation of ESPERYA is
“ancient ltaly.”

! Regi stration No. 2632776 issued to Moskovskiy Pivo-

Bezal kogol nyi Kombi nat Ochakovo C ose Corporation, a corporation
of the Russian Federation, on Cctober 8, 2002, claining dates of
first use anywhere at |east as early as Decenber 31, 1994 and
first use in comerce at |least as early as January 16, 2001

-7 -
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cosnmetics, golf related goods, vehicles and parts
therefor, and clothing” in International O ass 35.%2

UETA for “retail store services featuring duty free
goods, nanely, fragrances, cosnetics, and bath and
body products, nanely perfunes, colognes, facia
treat ments, makeup, |otions, powders, oils, soaps,
deodorants, and hair, nail and skincare products;

t obacco products, including but not linmted to
cigarettes (both inported and donestic), cigars,

pi pes, pipe tobacco, chew ng tobacco, and snokers
articles, nanely, lighters, matches, cigar utensils,
nanely, hum dors, clippers, cigar cases and
ashtrays; al coholic beverages, nanely, |iquors

(i mported and donestic), mxers, beer, wine,
chanpagne, |iqueurs, and pre-mxed |iquor drinks;
food, confection and beverage products, nanely

chi ps, cookies, assorted nuts, chocol ates, hard
candy, chewi ng gum assorted snack seeds, soft
drinks, juices, water, hydration drinks and energy
drinks; gournet and specialty packaged food
products, including but not limted to snmoked fish,
cavi ar, mussels, sardines and eel; appare
accessories, nanely, belts, scarves, ties, hats and
gl oves; fashion eyewear, sunglasses and athletic-
oriented eyewear; purses and handbags; small | eather
goods, nanely, wallets and briefcases; watches and
clocks; jewelry; witing instruments; crystal gift
items; novelty gifts and souvenirs, nanely, plush
toys, playing cards, magic tricks, key chains,

dri nki ng nugs, postcards, t-shirts and sweatshirts;
el ectroni cs, caneras, calculators, conmputers,
batteries and nusic; and travel -rel ated products,
nanel y, |uggage, backpacks, duffel bags, shoul der
bags, wai st packs, noney belts, toiletry kits,

| ocks, tags, straps, converters and inflight confort
items” in International Cl ass 35.°

Under the best of circunstances, federal registrations
do not show actual use in the marketplace. Mreover, in the
i nstant case, the record contains a dearth of evidence of

valid and subsisting registrations where the mark is

8 Reg. No. 2798160 i ssued on Decenber 23, 2003 based upon a
claimof use anywhere and use in commerce at |east as early as
Oct ober 2000. The word “Wne” is disclainmed apart fromthe mark
as shown.

o Regi strati on No. 2843687 issued to Ueta, Inc., a Pananani an
conpany, on May 18, 2004, claim ng use anywhere and use in
commerce at |east as early as 1987.

- 8 -
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regi stered for both beer and sparkling wine. In the first
case above, an Italian firmhas registered its mark for beer
and sparkling wines, although this registration covers five
cl asses broadly listing dozens of itens of foods and
beverages. The second registration, owned by a Russi an
firm covers beer and wine. Two other third-party

regi strations involve service mark owners who both sell a

w de array of goods, extending well beyond al coholic
beverages (including a Panamani an firm specializing in al

ki nds of duty-free goods). W find that yet other third-
party registrations introduced into the record by the
Trademar k Exam ning Attorney for non-al coholic beverages'® or
regi strations having sparkling w nes but owned by foreign
entities and registered in the United States under Section
44 of the Act'! have no probative value on the questions

bef ore us herein.

10 Reg. No. 1478938, LADY VELVET for “non-al coholic beverages
and m xes, nanely, non-al coholic, w nes, sparkling w nes, beer and
cocktail mxes, and bottled water” in International Cass 32; Reg.
No. 2678918 for MARCHE DU MONDE for “beer, lager, ale, nmalt

i quor, non-al coholic beer and wi ne, soft drinks, still and
sparkling fruit and vegetable juices, fruit and vegetable
concentrates, concentrated syrups or powders used in the

preparati on of non-al coholic beverages, drinking water, and
flavored drinking water” in : ;
International Cass 32, and Reg. No. MARCHE DU MONDE
2712774 covering ;

t he same goods for the special formmark shown herein.

1 Reg. No. 2839585, AROCSA issued under Section 44(e) of the
Act .
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Assum ng that the Trademark Exam ning Attorney has put
forward his best evidence of third-party registrations, we
woul d have to conclude, in the absence of any showing to the
contrary, that U S. manufacturers typically avoid the conmobn
brandi ng of beer and sparkling wne. However, that is not
the end of our inquiry under this du Pont factor.

There is no evidence in the record regarding the
organi zation and integration of the beer and sparkling w ne
i ndustries. W have no reason to conclude that the average
retail consumer of al coholic beverages, upon seeing an
i dentical mark on beer and sparkling w ne, would
automatically assune differences in source based upon
particular insights into how the beer and sparkling w ne
busi nesses are organi zed/integrated or based upon specific
know edge of the manufacturing differences between beer and
sparkling w ne.

In the context of the marketing conditions of these
goods and the circunstances under which they would be
encountered, the Trademark Exam ning Attorney had incl uded

the followng three websites in the evidence of record.

® The honepage of BevWb! — Beverages and More:



Serial No. 78367268

m, SHOMRG CART O HY CLamREY CUSTORER SPEVICE o 530N 0K

. - ﬁ Py o hoioh &
Samrc Il.nl-'.r:...h--mm (]| 'i'l.wv._‘l _h:lhl m "l"-"'_LI

— E— — —

The Bevitl’ Y wias by wom i L bnesn Expae
thr ey e wwe el | bl S ey wf

|

TrPnces gresdy reduced pnling 30 when Fou By T botties the Znd 15 g neclosl™™

Great Pngt Hoir sshechons Seprwm yOUr quests the D

T‘ ol the beatt
Emnarh & Sedactive this &
e ) il of ohoeom Por Froam Armagnd: to Prameun
those who want o THI.-:-:- e -:rl.-l:h- best
dEnegsdrmance A sl
H PT5- Nf-'ild &
=% l-.- i'l'l -]
Chesck ok o "-..'JE
l.llr:hnrl

It s Bo b good, but & can't
braak el Bank! gur n:q:-rl:i
pack; e Qg gt Eegneds wrajgr

ten bk for vour Darty!

Frl:rrl -lll:i'leu:-tlrt:

GRLAT BEER BEALS
' . ¥ on a wariety of
Gl aate s Dy Choose from over S01ish pour favarke rands of
an g = beers!

Wimee ot Sseeeral Enangy
pnnEy bo choose tomil

I

Frsm Ul Seaeten ol i
150 yodicgs. here's a short
It ot the et of the e whare if Margertaeda?

Ahout Us  Torms of Use  Privecy $siement  Afilats Presram B80S

L] 8 S SO Wi i P B i B i Py e
ak dn dewge srd bavhag by manig e

12 << http://ww. bevno. conl product!i st. asp?ar ea=hone >>

- 11 -

12



Serial No. 78367268

® A web page froma cyber-enterprise in New Bern, NC
(“Ball oons Galore and G ft Expressions Online”) found on a
website devoted to a wi de range of goods and services,
including “gifts, gournet foods, gift baskets, decorating

service, wedding party planning and coll ectibles”:

W G pul IoGetier 8 DEd kel o7 8 sgescial moment n by of 10l Fou chicss he
theamee ared v o e pecst

Just @ smal gathenng? Make cocksal howr fun with our sslecion ol Chessa trays,
Covsters, mnacks and 8 bolls ol wine

Floesh Ciarclina's vinss Tha Eilmnons Estala, Rend Bartesr Sinegand, Banon &
uesiar Vinspand, Sione Heeen Vineyard, and Mendian Snegard . or

Champagnes: Cuveas Dom Fangran, Susbe 2000 Chandon, Ash Spumante, Most
& Chandon, Tamingar, Freiaans], Kol

Ve s hiaw | mportad baar from Raly, retand | Venazuela, Mesd oo, Gamany

again, you pick e cocasion and we'l supohy te n

[ Baims 11 Colecbles Dadiboess Terd 36 Misvoe! Pl Decayorks . 11 Exe Linei & Ligosy Palks
[ Crder Form 1| Eigiorad Die [ ctorakry 5 I[T s Gt |
| ok Tl Gomrmrt Foodp. &

13 < http://ww. bal | oonsgal or eandgi ft expr essi ons. coni
beverages. ht m >
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® “Wne, Chanpagne,

Li quors,

Beer & Spirits” web page

of a web site for travelers to French-speaki ng countries:
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14 <<

14

Wine, Champagne, Liquors, Beer and Spirits
. AOC Wine Classifications
. Institut National des Appellations d'Origine [INAO]
"  There are 34 Wines with the AOC classification
= Another brief description of the AOC
* Beer
* Champagne and the Region of Champagne
®  French Champagne Associations links to the origins,
practical information, vintage champagnes,
champagne links to all the Houses of Champagne.
®  The Region of Champagne-Ardennes
= Veuve Clicquot Champagne
®  Tours of great estates in Champagne & customized
trips
* Liquors & Other spirits
* Wine & Champagne Links
=  Wines-France is the offical French wines guide to
discover the wines of France, their varieties, history
and the regions they come from.
= Lorentz wine growers [Language: English & French]
=  Terroir de France the French Wine Guide good
information site, Regional information and everything
you need to know about wine.
®"  Wineries in Alsace [Language: English] A list of
wineries
"  Wines by country of origin
®"  Wines of the Loire Valley by kind of wine.
"  Wine sites by region. A click on map gives the wines
and wineries for that area.
®  The wines of the Cahors area of the Département of
Lot, Region of Midi-Pyerenees
" Wine tours [Language: English] in Alsace and other
French wine regions
*  Wine & Champagne Sites
"  Prime Wines and specialty products just Click Here
®"  Wine.com online wine and information
"  Wine Messenger and wines from France
"  Wine Share with the wine grower and you
* Wine Clubs & Associations
"  The Comite Interprofessionnel du Vin de Champagne
®  Vin & Santé Clubs by Departments [amateurs de
vins] French only
=  Amateur Wine Tasting Clubs around France
* Wine Degrees, Wine Schools
= Get your MBA in Wine
* Wine Descriptions
* Wine Links
*  Wines of the French Regions
* Wine On-line Magazines [French]
* Wine Tasting Terms
* Wine Tours
* Wine Purchasing Clubs

http://ww. french-at-a-touch. com Gournet/w ne. ht m >>
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Only “BevMb! — Beverages and Mre,” the first listed
website, has significant probative value. This appears to
be a cyberspace equivalent of the traditional brick-and-
nmortar |iquor and wi ne store. The product |ist enunerates
categories of beverages such as beer, spirits and w ne, the
latter of which includes chanpagne and sparkling w ne.
Dependi ng upon the rules of the jurisdiction, this conports
with the range of retail choices consuners will be faced
with in wine and |iquor stores.

However, the bal ance of the Trademark Exam ni ng
Attorney’s evidence as to comon channels of trade is of
little value. As to foreign-based websites, for exanple,

while the article applicant submtted from Vineyard & Wnery

Managenent (March/ April 2003) discusses Internet marketing

of prem um chanpagne and sparkling wi ne generally, and

gquotes George Randall of www. internetw nes.com (Fairview

Heights, IL), we find that specific marketing arrays

di spl ayed on foreign websites have |limted probative val ue

when one is dealing with the al coholic beverages inasnuch as

few U S. consuners will | ook abroad for w ne purchases.
Nonet hel ess, the Trademark Exam ning Attorney argues

that we should treat his submtted evidence (e.g., third-

party registrations and web pages) as a denonstration that

15 For exanple, ww. Vi ntageRoots. Co. UK
- 14 -
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beer and sparkling wine are related. He al so argues that

this finding would conport with the results of Inre

Sail erbrau Franz Sailer, 23 USPQ2d 1719 (TTAB 1992)

[ Confusion |ikely between CHRI STOPHER COLUMBUS for beer and
CRI STOBAL COLON for sweet wi ne], wherein we held as foll ows:

Contrary to applicant’s argunment, both beer
and wine may be found in the sane outlets, whether
they be |liquor stores or supermarkets. W do not
agree with applicant that purchasers are
necessarily discrimnating. Wile sone nay have
preferred brands, there are just as likely to be
purchasers who delight in trying new taste treats.
Furthernore, these are not expensive itens
requiring one to exercise careful thought and/or
expertise in their purchase. Mire often than not
they are shelf itens which are purchased on a
somewhat casual basis. That beer and w ne may
emanate fromthe sane source is illustrated by the
regi stration copies, put into the record by the
Exam ni ng Attorney, which show that a nunber of
conpani es have registered their marks for both
beer and w ne.

23 USPQ@d at 1720.
We agree with the Trademark Exam ning Attorney, in

concluding Sailerbrau is significant, because the Board

found that beer and wine may be found in the sane retai
outlets, that these beverages are inexpensive and that,
hence, these consuners are not discrimnating and woul d not
have to exercise careful thought or expertise.

By contrast, applicant argues that unlike “sweet” or
“still” table wines, its “dry or sem sweet” sparkling w nes

are marketed and priced differently, appealing to a nore

- 15 -
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di scrimnating class of consuners. Applicant argues that

i nasmuch as the applicant in Sailerbrau did not contend that

its still wines were prem um products sold at a prem um

price, the instant case is not anal ogous to Sail erbrau.

In its appeal brief and again in its reply brief,
applicant counters with, inter alia, a case from our
reviewing Court that it argues conpels the opposite

conclusion fromthat of Sailerbrau, namely G H Mimm & G e

v. Desnoes & Geddes Ltd., 917 F2d 129, 216 USPQ2d 1635 (Fed.

Cr. 1990). Wile this cited case al so states unequivocally
that “both beer and w ne, including chanpagne, are
frequently sold through the sane channels of distribution,”
the Court goes on to find in the Munm case as foll ows:

It is also true that substantial pricing

di fferences normally exist and actually exi st
in this case between chanpagne and beer.

Munm markets its product as a prem um good:

t he purchaser of Mumm chanpagne can be
presunmed to be in the market for an upscale
item for consunption and to have a reasonably
focused need. Desnoes does not market its
product as a prem um good. These differences
wei gh against a holding of a Iikelihood of
conf usi on.

Muimm 16 USPQ2d at 1638.
On bal ance, we find that beer and sparkling w ne are
related products and this factor favors the position taken

by the Trademark Exam ni ng Attorney.
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The similarity of established, likely-to-continue channels of trade

Qur primary review ng Court has noted that different
ki nds of al coholic beverages nove through the same channel s
of trade to the sane classes of ordinary consuners. In
addition to the observations about the sane trade channels
for beer and chanmpagne that the Federal Ci rcuit nade above
in Muimm it has also found on several occasions that spirits
such as tequila and beer were found to be inexpensive,
closely-related commoditi es marketed through the sane
channel s of trade to many of the same consuners. Inre

Chatam I nternational Inc., 380 F.3d 1340, 71 USPQ2d 1944

(Fed. Gr. 2004); and In re Majestic Distilling Co., 315

F.3d 1311, 65 USPQ@@2d 1201 (Fed. Cir. 2003). This record
supports that conclusion, and applicant does not deny that
beer and sparkling wine are both sonetinmes marketed through
the sanme trade channels (e.g., Internet websites, |iquor
stores and other retail outlets devoted to al coholic
beverages, or supermarkets having entire sections devoted to
beer and w ne, including sparkling wine). Accordingly, we
find that beer and sparkling w nes nove through overl apping

channel s of trade.
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Mumm:. determinative precedent?

Applicant argues that the record and the holding in the
Mumm case shoul d control the outconme herein. W disagree.
Initially, we find that the Mumm case is easily
di stinguished on its facts. As noted earlier, two key
considerations in any likelihood of confusion case are the
rel ati onship of the goods and the simlarities between the

mar ks. Unli ke the marks in the current case, the marks in

Murm were not identical. Murmi s

registered mark is of a diagonal red

stripe or ribbon extending fromthe upper

| eft corner of its label to the |lower right corner.

Desnoes’ mark extends fromthe | ower

left of its |abel to the upper right,
and is overlaid with the words RED STRI PE

Furthernore, Plaintiff Mims clainmed mark did not
contain any literal elenents, conprising only a background
device (although the Board did find that this device had
acquired distinctiveness). Mreover, am d questions of
i nequi table conduct in the litigation, the Federal Crcuit
noted that while the drawing of the mark in Minm s
registration was nerely a diagonal red stripe, Desnoes had
rai sed questions about whether the Cordon Rouge Chanpagne

speci nen showi ng a blank red stripe should not have shown

- 18 -
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the stripe with Mummi s marks superinposed on it as actually
used in the marketplace. Accordingly, the Munm hol di ng that
there was no |ikelihood of confusion surrounding the

cont enpor aneous use of these respective marks was based not
just on the commercial relationship of beer and sparkling

wi ne, but also on the dissimlarity of the marks.

Unli ke the applicant in the instant case, Munmclearly
denonstrated that its Cordon Rouge is one of France’s
prem um Chanpagnes. Fromthe quotation above, it is clear
that the Federal G rcuit agreed that substantial pricing
differences actually existed between Mummi s upscal e, prem um
Cordon Rouge Chanpagne and Desnoes’ Red Stripe beer,
wei ghi ng against a |ikelihood of confusion on the du Pont
factor of the relationship of the goods.

By contrast, the instant record does not establish that
applicant’s sparkling wnes are expensive or targeted to the
nost discrimnating of consuners. Although the word
“Chanpagne” does appear in applicant’s identification of
goods, there is nothing inherent in the designation
“sparkling wine” that limts the products to expensive,
hi gh-quality products. Inasnuch as the record herein does
not support a conclusion that applicant’s goods are
expensi ve itens, and because applicant’s identification of

goods is not limted as to channels of trade or quality of

- 19 -
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products, we find that the distinctions discussed in Minm

have not been established herein.

The conditions under which and buyers to whom sales are made

As to the du Pont factor focusing on the conditions
under which and buyers to whom sal es are nmade, applicant
argues that consuners of its premumw nes are careful
sophi sticated purchasers. While arguing that beer and ale
are common commodities in the United States, applicant
mai ntai ns that sparkling wi ne and chanpagne are not common
comodities, citing to atinely submtted article about the
relatively | ow volune of U S. sales of chanpagne and
sparkling wi nes, especially when conpared with European
countries, and particularly France.

However, this article also draws a sharp distinction
anmong European chanpagnes and sparkling w nes between the
“basi c non-vintage blends” and the “luxury |abels.” This
| atter category of “prestige cuvées of grand marque houses”
i ncl uded Don Perignon, Louis Roederer Cristal cuvée and
Taittinger Blanc de Blanc. By contrast, applicant and its
products were not only absent fromthis section, but were
featured in the inmmedi ately previous section of the article
entitled “Pormery: Straddling the Marketing Spectrum”™ In

addition to the fact that applicant is offering inexpensive

16 Vi neyard & W nery Managenent, pp. 70-71 (March/ April 2003).
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splits of POP sparkling wine to the “young nightclub set,”
the article states that “ ...Pommery is devel opi ng non-

vi nt age bl ends to conpl enent specific seasons, with
appropriate color labeling. ‘Sumertine’ is a blanc de

blanc with a |ight pastel |abel Even w t hout know ng the
exact retail cost of a split of POP (know edge that one
gains fromapplicant’s tardy subm ssion), the earlier record
suggests that the cost of applicant’s small splits of
sparkling wine targeted to young party-goers, is not

prohi bitively expensive. |If we were to accept the detailed
cost calculations contained within applicant’s argunents in
its briefs, a six-pack of registrant’s beer costs nore than
a split of applicant’s flavored sparkling wine. Hence, we
find that the costs for an i nexpensive bottle of sparkling
W ne and a six-pack of beer are quite simlar. Although
beer and sparkling wine may well differ in odor, taste,

col or and al cohol content, the record does not support the
conclusion that there are substantial pricing differences
bet ween beer, on the one hand, and the basic non-vintage

bl ends of sparkling wine, on the other hand. Hence, for
some consuners, flavored sparkling wne such as that

mar ket ed by applicant, and beer as marketed by registrant,

are alternative al coholic beverages.
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Conclusion

In conclusion, we find that these respective al coholic
beverages nove through the sanme channels of trade, and that
regi strant’ s beer and applicant’s sparkling wines are both
avai |l abl e to casual, nondiscrimnating purchasers. \Wile
this particular record is not especially strong in show ng
t hese conmmon retail channels of trade, given that we have
identical marks, and inasnuch as we nust resol ve any doubt
in favor of registrant, we find there wll be a |ikelihood

of confusion in this case.

Decision: The refusal to register this mark based upon

Section 2(d) of the Lanham Act is hereby affirned.



