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Qpi nion by Quinn, Adm nistrative Tradenmark Judge:

An application was filed by Realum KG to register the
mar k REALUM (i n standard character form for “financial
investnment in the field of real estate; [and] |easing of
real estate” in International Cass 36; and “real estate
devel opment” in International COass 37.1

The trademark exam ning attorney refused registration
under Section 2(d) of the Trademark Act on the ground that

applicant’s mark, as applied to applicant’s services, so

! Application Serial No. 78376508, filed March 1, 2004, based on
German Registration No. 30173503, issued April 9, 2002.
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resenbles the previously registered mark REALEUM for a
variety of goods and services related to real estate, as to
be likely to cause confusion. The goods and services are
identified as foll ows:

Printed materials, nanely, manuals and
books for use in operating, nmanaging,

i nsuring, brokering, maintaining,

| easi ng, buying, selling, researching,
devel opi ng, planning, investing,
financi ng, marketing, and organi zi ng of
real estate; [and] printed materials,
namel y, manual s and books for use in
real estate educational services, in
consul tation services and in accounting
services (in International C ass 16);
and

Educati onal services, nanely,
conducting cl asses, sem nars,
conferences and workshops in the field
of geal estate (in International C ass
41)

Comput er programnms for use in financial
and real estate data nmanagenent;
conput er progranms for use in the
prospecting of tenants, analyzing and
processi ng of tenant applications,
renewal s and transfers of tenants, sale
of tenant services, nonitoring of

bi I | abl es, receivables, and revenue at
t he property and portfolio |evels, and
in the | easing, researching, and

mar keting of real estate; conputer
prograns for use in training of real
estate property nmanagers in the
prospecting of tenants, analyzing and
processing of tenant applications,
renewal s and transfers of tenants, sale
of tenant services, nonitoring of

bi I | abl es, receivables, and revenue at

2 Regi stration No. 2725144, issued June 10, 2003.
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the property and portfolio |levels, and
in the | easing, researching, and

mar keting of real estate; conputer
software, nanely, comrunications
software for connecting conputer users
to a database and perform ng real
estate and business transactions via a
gl obal conputer network; conputer
software for providing decision
support, information reporting,

anal ysis of key performance trends and
bal anced scorecards in the field of
real estate business; [and] conputer
prograns for processing product and
service transactions in financial and
real estate fields (in Internationa
Class 9); and

Computeri zed and on-1line data

managenent services for real estate

busi nesses; [and] providi ng business

consulting services to real estate

busi nesses (in International O ass 35).°
Both registrations are owned by the sane entity.

When the refusals were made final, applicant appeal ed.
Applicant and the exam ning attorney filed briefs. An oral
heari ng was not request ed.

Applicant argues that it owns a famly of marks, and
that the present mark “is an artificial term conposed of a
reference to the activity, i.e., real estate in this case,
and the Latin ending “-um” (Brief, p. 1). Although

applicant states that it “cannot refute the verba

simlarity between the marks REALUM and REALEUM ” appl i cant

® Registration No. 2846297, issued May 25, 2004.
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contends that the services rendered under the nmarks are
di fferent and would not be encountered by the sane
purchasers. [1d. Applicant urges that the nere fact that
both marks are used in the real estate field is not a
sufficient basis upon which to find a |ikelihood of

conf usi on.

The exam ning attorney nmaintains that the marks are
highly simlar. Wth respect to the goods and/or services,
the exam ning attorney nmaintains that they are rel ated
inasnmuch as all relate to the fields of finance and rea
estate. The exam ning attorney contends that registrant’s
conput er prograns, books and manuals could be used in
connection with the type of financial and real estate
services offered by applicant, and that registrant’s
educati onal services could be provided to consuners of
applicant’s services inasnmuch as financial consultants and
real estate agents often conduct sem nars and wor kshops in
their fields. |In support of her position regarding the
rel at edness of the goods and/or services, the exam ning
attorney submtted copies of use-based third-party
registrations in an attenpt to show that the type of goods
and services involved herein may enmanate froma conmon

source under the same mark
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Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also: In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR2d 1201
(Fed. Gir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also: In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Gir. 1997).

W first turn to consider the simlarities and the
dissimlarities between the marks. In this case, we
conpare applicant’s mark REALUMw th registrant’s mark
REALEUM both in standard character form The terns
thensel ves are strikingly simlar. The only difference
between the marks is the presence of the fifth letter “FE
in the mddle of registrant’s mark. Many consuners woul d
likely not notice or renenber the slight difference in the
m ddl e of registrant’s mark. Certainly, whether the marks
can be distinguished in a side-by-side conparison is not

the test. Gandpa Pigeon’s of Mssouri, Inc. v.
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Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973).
Regardi ng the pronunci ation of the marks, although very
slightly different, it is likely that purchasers would
pronounce the marks very simlarly. Even if they were
pronounced differently, the differences between REALUM and
REALEUM woul d be slight.

As to the neaning of the marks, it is likely that
purchasers woul d percei ve both marks as bei ng suggestive
when used in connection with real estate goods and
services. Finally, we find that the conmercial inpressions
engendered by the marks REALUM and REALEUM woul d be very
simlar, if not virtually identical. The marks | ook and
sound simlar, and their neanings are identical.

Therefore, this factor favors a finding of |ikelihood of
conf usi on.

In finding that the marks are confusingly simlar, we
have kept in mnd that consuners, due to the norma
fallibility of human nenory over tine, retain a genera
rather than a specific inpression of trademarks encountered
in the marketplace. 1In re Research and Trading Corp., 793
F.2d 1276, 230 USPQ 49, 50 (Fed. Cir. 1986).

W find it likely that consunmers woul d believe, in
view of the simlarities in sound, appearance, neani ng and

overall commrercial inpression between REALUM and REALEUM
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that the respective goods and/or services have a comon
source if such goods and/or services were rel ated.

We thus turn to the du Pont factor regarding the
simlarity or dissimlarity of the involved goods and/ or
services. |In conparing the goods and/or services, it is
not necessary that they be identical or even conpetitive in
nature in order to support a finding of Iikelihood of
confusion. It is sufficient that the circunstances
surrounding their marketing are such that they would be
likely to be encountered by the sane persons under
circunstances that would give rise, because of the marks
used in connection therewith, to the m staken belief that
t he goods and/or services originate fromor are in sonme way
associated with the same source. In re Internationa
Tel ephone and Tel egraph Corp., 197 USPQ 910 (TTAB 1978).
The issue of |ikelihood of confusion nust be determ ned on
the basis of the goods and/or services as set forth in the
application and the cited registration(s). In re Shell Gl
Co., 992 F.2d 1204, 26 USPQR2d 1687, 1690 n. 4 (Fed. G
1993); and Canadi an I nperial Bank of Commerce, N A V.

Wl |l's Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16
(Fed. Cir. 1987).
Applicant is rendering financial real estate

i nvest ment services, real estate |easing services and real
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estate devel opnent services. Registrant is offering, in
rel evant part, manual s and books for use in |easing,
buyi ng, selling, devel oping, investing and financing of
real estate; and conputer prograns for a variety of uses in
the field of financial and real estate, including data
managenent ; | easing, researching and marketing of rea
estate; nonitoring revenue at the property and portfolio
| evel s; providing decision support, information reporting
and anal ysis of key performance trends in the field of real
estate business; and processing product and service
transactions in financial and real estate fields.
Regi strant al so offers cl asses, sem nars, conferences and
wor kshops in the field of real estate, as well as business
consul tation services to real estate businesses.
Applicant’s services and registrant’s goods and
services involve real estate and, in point of fact, sone of
regi strant’ s goods and services specifically involve real
estate | easing, investnent and devel opnent, that is, the
very services rendered by applicant. The goods and
services would nove in the same or simlar real estate and
financial trade channels and woul d be purchased by the sane
cl asses of purchasers. Anyone |ooking to invest, |ease or

devel op real estate is a prospective consuner for both
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applicant’s services and the goods and services of
regi strant.

The exam ning attorney has made of record several use-
based third-party registrations in an attenpt to show that
goods of the type identified in the application and that
goods and services in the cited registration may be sold
under a single mark by a single source. Third-party
regi strations which individually cover a nunber of
different itens and which are based on use in commerce are
probative to the extent that they suggest that the |isted
goods and/or services are of a type which may emanate from
a single source. In re Albert Trostel & Sons Co., 29
UsP2d 1783 (TTAB 1993). Here, the registrations show
adoption of the sane mark by the sanme entity for, inter
alia, various real estate services, such as |easing and
investing, as well as for educational sem nars and
conferences regarding real estate.

A determ nation of the issue of |ikelihood of
confusi on between the applied-for mark and the registered
mar k must be made on the basis of the identifications of
goods and services as they are identified in the invol ved
application and registration. The involved identifications
of goods and services do not include any limtations as to

cl asses of purchasers and we nust presune, therefore, that
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the identifications enconpass all goods and services of the
type described, and that the identified goods and services
nove in all channels of trade and to all classes of
purchasers that would be normal for such goods and
services. In re Elbaum 211 USPQ 639, 640 (TTAB 1981).
Accordingly, we presune that applicant’s and registrant’s
goods and/or services are offered to all types of
consuners, ordinary and sophisticated. To the extent that
sone purchasers may be know edgeable in the fields of real
estate and investnents, this does not necessarily nmean that
they are imune from source confusion. 1In re Deconbe, 9
USP2d 1812 (TTAB 1988).

Further, as pointed out by the exam ning attorney in
response to applicant, the fact that the goods and services
are classified in different classes is immterial. The
classification is purely an adm ni strative determ nation
unrel ated to the determ nation of |ikelihood of confusion.
Jean Patou Inc. v. Theon Inc., 9 F.3d 971, 29 USPQ2d 1771
(Fed. Cir. 1993). See TMEP §1207.01(d)(v)(4'" ed. rev.
April 2005).

Lastly, to the extent that any of the points raised by
applicant raise a doubt about I|ikelihood of confusion, that
doubt is required to be resolved in favor of the prior

registrant. 1In re Hyper Shoppes (Chio), Inc., supra; and

10
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In re Martin s Fanobus Pastry Shoppe, Inc., 748 F.2d 1565,
223 USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirned.
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