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Opi ni on by Bucher, Adm nistrative Trademark Judge:

The Menbers Goup, Inc., seeks registration on the

Princi pal Register of the follow ng special form mark

for services recited in the application, as anended, as

foll ows:
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“financial services provided to credit

unions, nanely, credit, debit and ATM card
processing, financial asset/liability
managenent, automated financial clearinghouse
services, share draft financial services and
nortgage | oan services” in Internationa

Class 36.1

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster applicant’s mark based upon Section 2(d) of the
Trademark Act, 15 U.S.C. § 1052(d). The Trademark Exam ni ng
Attorney has found that applicant’s mark, when used in

connection with the recited services, so resenbles the nmark
TMG (standard character drawing), which is registered for

“Real estate brokerage services; Real estate agencies; Loan
br okerage, consulting and services; Mrtgage brokerage,”
also in International Class 36,2 as to be likely to cause
confusion, to cause m stake or to deceive.

Applicant and the Trademark Exam ning Attorney have
filed briefs in this case, but applicant did not request an
oral hearing. W affirmthe refusal to register.

Appl i cant argues that given the highly-stylized nature

of its mark, this mark cannot be treated sinply as a

! Application Serial No. 78462370 was filed on August 5, 2004
based upon applicant’s allegation of first use anywhere and first
use in commerce at | east as early as June 7, 2004. The record
contains the statenent that “The mark consists of the stylized
letters TMGwith the Gformng an arrow.”

2 Regi stration No. 2784099 issued to The Mardrian G oup, Inc.
on Novenber 18, 2003, having clains of first use anywhere and
first use in comerce at |least as early as Cctober 24, 1997.

- 2.



Seri al

No. 78462370

straightforward |etter conbination mark. Applicant also
argues that the respective services are quite different — as
recited, as well as based upon screen prints it copied from
registrant’s website. According to that information, The
Mardrian Group is a construction conpany that uses its
service mark in association with its constructi on conpany
services. Finally, applicant argues that inasnmuch as its
recitation of services focuses on providing products and
services to credit unions, and registrant’s recitation of
services makes no reference to servicing credit unions,
there is no overlap in services.

By contrast, the Trademark Exam ning Attorney argues
that “the identical, and conpletely arbitrary, letter
conmbination *TMG is the obvious dom nant feature of
applicant’s mark.” Trademark Exam ning Attorney’s brief,
unnunbered p. 2. He argues, further, that “the degree of
stylization in this case is not sufficiently striking,
uni que or distinctive as to create a commercial inpression
separate and apart fromthe literal feature.” |1d. at
unnunbered pp. 2 — 3. Mreover, he contends that inasmuch
as registrant’s mark is presented in a standard character
drawi ng, the scope of protection for the registered nmark is
not limted to any particular presentation and nust be

assunmed to enconpass any stylization of the letter
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conbination TMGin a format simlar to that used by
appl i cant.

As to the relationship of the services, the Trademark
Exam ni ng Attorney argues that based upon the respective
recitations of services herein, both applicant and
regi strant are sources of nortgage |oan financing.
Furthernore, he argues that applicant’s nortgage | oan
services are conplenentary to registrant’s real estate-
rel ated services inasmuch as nost buyers of real estate
requi re financing.

Finally, the Trademark Exam ning Attorney argues that
even though applicant’s channels of trade may be restricted
to credit unions, because registrant’s recitation is
entirely unrestricted as to trade channels, it nust be
presuned that registrant’s nortgage services are avail abl e

to any interested parties, including credit unions.

Likelihood of Confusion.: Analysis

Qur determ nation under Section 2(d) of the Act is
based upon an analysis of all of the probative facts in
evidence that are relevant to the factors bearing on the
i ssue of |ikelihood of confusion. 1Inre E |. du Pont

de Nemoburs & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

In any likelihood of confusion analysis, two key
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considerations are the simlarities between the marks and

the relationship of the goods or services. Federated Foods,

Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24

( CCPA 1976).

The marks

We turn first to the du Pont factor focusing on the
simlarity of the marks as to appearance, sound, connotation

and commercial inpression. PalmBay Inports Inc. v. Veuve

Cicquot Ponsardin Maison Fondee En 1772, 396 F.3d 1369,

73 USPQ2d 1689, 1692 (Fed. Cir. 2005).

Here applicant’s mark and the registered mark are both
letter marks. Wether or not specific letter conbinations
are confusingly simlar are affected by, inter alia, where
the letters may fall along the continuum of distinctiveness,
as well as the degree of stylization involved in the

presentation of the mark. See, e.g., Dianond Al kali Conpany

v. Dundee Cenent Conpany, 343 F.2d 781, 145 USPQ 211

(CCPA 1965), involving the follow ng marks:

L Dsmend Los
shlzesd letier 17 Diimrrred Skl Cncs by e b e murk:
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and in which the Court, in finding no |ikelihood of
confusion, stated that D anond Al kali Co.’s mark woul d be
regarded as an arbitrary design that is capable of nmany
different interpretations rather than as a letter “d.”

On the other hand, while applicant’s mark in the
present case contains sonme stylization, the letters T-MG
are readily apparent. Although applicant is correct in
contending that the analysis of simlarity of the marks
changes sonewhat when one or both marks is so highly
stylized that it creates a striking visual inpression apart
fromthe spoken letters, we do not consider applicant’s mark
to have such a remarkable stylization. Conpare D anond

Al kal i Conpany v. Dundee Cenent Conpany, supra; Georgia

Pacific Corporation v. Geat Plains Bag Conpany, 614 F.2d

757, 760; 204 USPQ 697 (CCPA 1980). The clear inpression
and connotation conveyed by applicant’s mark is of the
letters T*MG The letter conbinations of applicant’s mark
and registrant’s mark are, thus, identical. Wen spoken,
the marks will sound the sanme and will have the sane

meani ng, that of the letters T-MG 3

3 It appears that registrant and applicant have derived their
respective marks fromthe initials of their corporate names (“The
Mardrian G oup” and “The Menbers Goup”). Consuners, however,
cannot be expected to know the origin of these initialisns, and
therefore the connotations of the marks thensel ves nust be

consi dered to be identical
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Wth respect to appearance, the stylization of
applicant’s mark clearly creates sone differences in the
appearance of the two marks. However, the stylization is
not so great that it alters the conmercial inpression
conveyed by the mark. Further, as the Exam ning Attorney
has pointed out, inasmuch as registrant’s mark i s presented
in a standard character format, the protection afforded the
registrant’s mark would extend to its use of a type font
simlar to that used in the lettering of applicant’s mark —
al t hough the protection afforded the cited mark woul d not
i ncl ude such stylized elenents as the conflation of the
letters T and M and the arrow design creating the letter G

Applicant cites to the decision of In re Electrolyte

Laboratories Inc., 913 F.2d 930, 16 USPQd 1239, 1240 (Fed.

Cir. 1990), where the Court of Appeals for the Federal
Circuit, held that the following marks for a dietary

pot assi um suppl enent were not likely to cause confusion,
noting that “[t]he letter ‘K in both marks is the chem cal

synbol for potassiuni:

& K'EFF

-

Lh_
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However, unlike in those marks, where the conmon
el ement was the non-distinctive letter K, the letter
conmbination TMGin the instant case is arbitrary as used in
connection with registrant’s and applicant’s servi ces.

Thus, despite sone differences in appearance,
applicant’s stylized mark creates the sane conmmerci al
i npression as registrant’s TMG mark. This factor favors a

finding of |ikelihood of confusion.

The services

We turn then to the du Pont factor focusing on the
rel ati onship of the respective services. Registrant’s
services are identified as “Real estate brokerage services;
Real estate agencies; Loan brokerage, consulting and
services; Mrtgage brokerage”; while applicant’s application
i ncludes a nunber of services, the closest of themto
registrant’s recited services are “nortgage | oan services”
provided to credit unions, so we will concentrate our

anal ysis on these services. Tuxedo Mnopoly, Inc. v.

Ceneral MIls Fun G oup, 209 USPQ 986, 988 (CCPA 1981) [if

confusion is likely with respect to any of the identified
goods (or services) in a class, |ikelihood of confusion nust

be found for the class as a whol e].
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Applicant argues that its services are quite different
fromregistrant’s services. Additionally, applicant cites
to the hone page of registrant’s website, which states:

TMG - The Mardrian Group, Inc., founded in
1992, is a general construction conpany
specializing in construction of commerci al,
i ndustrial, residential devel opnents,
religious and non-profit facilities.”*

Applicant argues fromthis extrinsic evidence that
registrant’s service mark is used in connection with
registrant’s constructi on conpany services “ained at
consunmers who would like to build and devel op real estate.”
“This is a nuch different group of consuners than the
consuners that wll be purchasing the credit and debit
processing and financial services of the applicant’s
conpany. Consequently, because of the difference in the
services, the overlap between the consuners of the
applicant’s services and the consuners of the Registrant’s
services would be de mninus.” Applicant’s response of My
6, 2005, pp. 6 — 7.

By contrast, the Trademark Exam ning Attorney clains
that applicant’s services are related to registrant’s

services. In asserting this, he has taken the position that

extrinsic evidence regarding the nature of registrant’s

4 http://ww. mardri an. com pages/ 866830/ i ndex. htm
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actual services nmay not be used to limt the protection
accorded to registrant by its registration.

We agree with the Trademark Exami ning Attorney. It is
wel |l settled that the |ikelihood of confusion determ nation
nmust be made on the basis of the recitation of services as
set forth in the involved application, conpared with the
recitation of services contained in the cited registration,
rather than on the basis of what the evidence m ght show t he
applicant’s or registrant’s actual services to be. See

Octocom Systens Inc. v. Houston Conputer Services Inc., 918

F.2d 937, 16 USPQ2d 1783 (Fed. G r. 1990) and Canadi an

| nperial Bank of Commerce, N.A v. WlIls Fargo Bank,

811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987). Accordingly,
we nust deemthe registrant’s services to enconpass al

those services identified in its registration, and to nove
in all appropriate channels of trade and to all appropriate
custoners for those services as recited.

The Trademark Exami ning Attorney is also correct in
noting that services need not be identical in order to
support a finding of |ikelihood of confusion, provided there
is a show ng of the rel atedness of the services and an
overl ap of custoners.

In this vein, the Trademark Exam ni ng Attorney

acknow edges that there are differences in the wording of
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the recitations of registrant’s and applicant’s services,
but argues that the respective service recitations include
“critical overlap.” Trademark Exam ning Attorney’s brief,
unnunbered p. 4.

In fact, there appear to be a nunber of ways in which
credit unions would be in the market for the services |listed
in the cited registration.

This registration recites “nortgage brokerage” services
anong the services registrant offers. Mortgage brokers act
as internediaries, distributing nortgage products fromlarge
| enders to qualified borrowers. Smaller |ending
institutions like credit unions may well use such
speci al i zed nortgage brokers. Furthernore, a credit union
that offers nortgage |oans directly to its nenbers coul d use
a nortgage broker to arrange for a subsequent sale of the
nort gage paper in the secondary whol esal e nmarkets.

Simlarly, applicant’s recitation of services includes
provi di ng nortgage | oan services to credit unions. This
service recitation would include helping credit unions with
the | endi ng process by offering nortgage |oans to qualified
credit union borrowers.

Therefore, fromthe standpoint of the enpl oyees and/or
officers of a credit union, the services offered by

regi strant as a nortgage broker and those offered by

- 11 -



Seri al

No. 78462370

applicant as a nortgage whol esaler would |ikely be seen as
closely-related activities.

| ndeed, applicant does not dispute the position of the
Trademar k Exam ni ng Attorney that nortgage brokerage and
nortgage | oans services are conplenentary. Rather, its
entire argunent is that because the cited registration “does
not recite services to credit unions,” then “the
registrant’s identification of services does not enconpass
the services described by Applicant.” However, because
there are not any limtations in registrant’s recitation,
its services are presuned to be rendered to all appropriate
consuners for its services. |In re Elbaum 211 USPQ 639
(TTAB 1981). There is nothing in the record to suggest that
nort gage brokerage services of the kind recited by
regi strant would not be offered to credit unions.

Hence, this factor too favors the position taken by the

Trademar k Exam ni ng Attorney.

Channels of Trade

As di scussed above, absent any specific limtations in
the recitation of services contained within the cited
regi stration, the issue of likelihood of confusion nust be
determ ned by | ooking at all the usual channels of trade and

met hods of distribution for the respective services. See
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CBS Inc. v. Mrrow, 708 F.2d 1579, 218 USPQ 198 (Fed. G r
1983). The Trademark Exami ning Attorney is correct in
noting that the recitation of services contained in the
cited registration has no limtations on registrant’s
custoners. Because, as noted above, such services may be
rendered to credit unions, registrant’s recitation of
servi ces nmust be deenmed to enconpass services rendered to

credit unions. Thus, this key du Pont factor also favors

the position taken by the Trademark Exam ni ng Attorney.

Sophistication of customers

Credit unions, as purchasers of both types of services,
woul d be considered to be sophisticated purchasers - a
factor that would normally favor applicant. However, we
find that because of the strong simlarities in the marks

herein, even careful consuners are likely to be confused.

Resolve any doubt against the newcomer

We confess, after weighing all the relevant du Pont
factors in the instant case, that the issue of |ikelihood of
confusion is not free fromdoubt. However, it is well
established that should we retain any doubt on the issue of
i kelihood of confusion, such doubt nust be resolved in
favor of the prior user and against the newconer. Gllette

Canada Inc. v. Ranir Corp., 23 USPQ2d 1768 (TTAB 1992).
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Deci sion: The refusal to register under Section 2(d)

of the Lanham Act is hereby affirned.



