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Trademar k Judges.

Qpi nion by Drost, Adm nistrative Tradenmark Judge:
On August 10, 2004, applicant Liberty Bankers Life
| nsurance Conpany filed an application to register the mark

LBL and design shown bel ow on the Principal Register:

for services ultimtely anmended as foll ows:
Life insurance underwiting services, nanely,

adm ni stering both individual and group annuity
i nsurance products including single prem umdeferred
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annuities, single premuminmedi ate annuities,
flexible premumdeferred annuities and nulti-year
guaranteed annuities, and providing third party
adm ni strative services for termlife insurance
policies in Cass 41.1

The exam ning attorney has refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U.S.C. 8 1052(d)) because of the prior registration of
the following four marks all owned by the sane entity (LBL
| nsurance Services, Inc.).

l.

Reg. No. 2,594, 230

| ssued: July 16, 2002

Mark: THE LBL GROUP (typed)

for: Financial managenent; estate planning; financial

pl anni ng; financial planning in the field of charitable
contributions; retirement planning; financial portfolio and
i nvest nent managenent; financial research; financial
services in the nature of investnent security; insurance
underwiting in the field of group, individual, and

vol untary benefits plans, nanely, nedical, dental, vision,
life, disability, cancer and long termcare

Class: 36

Dates of first use: 1973 (both)

Disclainmer: G oup

.
Reg. No. 2,597,727
| ssued: July 23, 2002

LBL

! Serial No. 78465043 The application alleges a date of first
use anywhere and a date of first use in comrerce of Decenber 31
1997.
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for: Financial managenent; estate planning; financial

pl anni ng; financial planning in the field of charitable
contributions; retirenment planning; financial portfolio and
i nvest nent managenent; financial research; financial
services in the nature of investnent security; insurance
underwiting in the field of group, individual, and
voluntary benefits plans, nanely, nedical, dental, vision,
life, disability, cancer and long termcare

Class: 36

Dates of first use: 1973 (both)

L1l

Reg. No. 2,597,728

| ssued: July 23, 2002

Mark: LBL (typed)

for: Financial managenent; estate planning; financial

pl anni ng; financial planning in the field of charitable
contributions; retirenent planning; financial portfolio and
i nvest ment managenent; financial research; financial
services in the nature of investnent security; insurance
underwiting in the field of group, individual, and
voluntary benefits plans, nanely, nedical, dental, vision,
life, disability, cancer and long termcare

Class: 36

Dates of first use: 1973 (both)

| V.

Reg. No. 2,658,502

| ssued: Decenber 10, 2002
Mark: THE LBL GROUP (typed)

for: Indicating nenbership in an association of insurance
and financial services providers
Class: 200

Dates of first use: 1973 (both)
Disclainmer: G oup

The exam ning attorney nmaintains that the “letters LBL
create the dom nant portion of all the marks” and that the
services are related. Brief at 3. The exam ning attorney
expl ains that:

Wi | e Regi strant provi des several types of services,

the particular services in issue in this appeal are
Regi strant’s insurance underwiting in the field of
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group, individual, and voluntary benefits pl ans,
nanely, nedical, dental, vision, life, disability,
cancer and long termcare” services as well as
“indicating nenbership in an associ ation of insurance
and financial services providers[”] versus Applicant’s
“Life insurance underwiting services, nanely,

adm ni stering both individual and group annuity

i nsurance products including single prem um deferred
annuities, single premuminmedi ate annuities,
flexible premumdeferred annuities and nmulti-year
guaranteed annuities, and providing third party

adm ni strative services for termlife insurance
policies.” In this case, the generic type of services
in issue, nanely life insurance underwiting services
are identi cal

Brief at 4.

Applicant, on the other hand, submts (Brief at 10)
that when its “highly stylized ‘LBL’ is conpared to the
cited registrations the comercial i1npression of the marks
is dissimlar because of the ‘LBL" stylized design.”

Furt hernore, applicant argues that its “mark is to be used
inrelation to a very specific service that is different
than those required by the registrant.” Brief at 13.

We now address the question of whether there is a
I'i kel i hood of confusion when applicant’s LBL and design
mark is used on the identified services in view of
registrant’s four cited registrations. W analyze the
facts as they relate to the relevant factors set out in

re Majestic Distilling Co., 315 F.3d 1311, 65 USPQ2d 1201,

1203 (Fed. GCr. 2003). See alsoInre E. |I. du Pont de

Nenmours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA
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1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54 USPQRd

1894, 1896 (Fed. Cir. 2000). 1In considering the evidence
of record on these factors, we nmust keep in mnd that
“[t]he fundanental inquiry nmandated by 8§ 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods [or services] and differences

in the marks.” Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

We begin by conparing the simlarities and
dissimlarities of the marks. Applicant’s mark consists of
the letters LBL displayed in a black rectangle w th anot her
smal | er black rectangle below it. Registrant’s marks
include the letters LBL alone and two registrations for the
words THE LBL GROUP, all in typed form The fourth
registration is for the letters LBL with a lion design. To
the extent that the termLBL is the only feature of one of
the registrations, it would obviously be the dom nant

feature of that mark.2? Regarding the two THE LBL GROUP

2 Because this registration is identical to the letters in
applicant’s mark, the services associated with the mark do not
have to be as closely related before confusion is likely. Even
if the designs associated with the words are not identical, the
“identity of words, connotation, and comrercial inpression weighs
heavily against the applicant.” In re Shell Gl Co., 992 F.2d
1204, 26 USPQ2d 1687, 1688-89 (Fed. Cir. 1993) (“[E]ven when
goods or services are not conpetitive or intrinsically rel ated,
the use of identical marks can | ead to an assunption that there
is a commopn source”).
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marks, we also find that LBL woul d be the dom nant feature
of the marks. The term “G oup” has been disclainmed in both
mar ks and it woul d be descriptive of insurance providers
who woul d have joined together to provide their services.
“Regardi ng descriptive terns, this court has noted that the
‘descriptive conponent of a mark may be given little weight
in reaching a conclusion on the |ikelihood of confusion.””

Cunni ngham v. Laser Golf Corp., 222 F.3d 943, 55 USPQd

1842, 1846 (Fed. G r. 2000), quoting, In re National Data

Corp., 753 F.2d 1056, 224 USPQ 749, 752 (Fed. Gr. 1985).

See also In re Code Consultants Inc., 60 USPQ2d 1699, 1702

(TTAB 2001) (Disclainmed matter is often “less significant
in creating the mark’s comrercial inpression”).

These three cited registrations are al so displayed in
typed or standard character form Wen a mark is displayed
inthis manner, it is not limted to any particular style.
| ndeed, we can assune that registrant displays its marks in
the sanme letter style as applicant displays its LBL
letters. “[T]he argunent concerning a difference in type
style is not viable where one party asserts rights in no
particul ar display. By presenting its mark nerely in a
typed drawing, a difference cannot |egally be asserted by
that party. Tony asserts rights in SQU RT SQUAD regardl ess

of type styles, proportions, or other possible variations.
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Thus, apart fromthe background design, the displays nust

be considered the same.” Squirtco v. Tony Corp., 697 F.2d

1038, 216 USPQ 937, 939 (Fed. Gr. 1983). W specifically
find that the letters in applicant’s mark are di splayed in
a fairly straightforward style and not in a “highly
stylized” manner as applicant argues. Brief at 10. See,

e.9., Inre Electrolyte Laboratories Inc., 929 F.2d 645, 16

USPQ2d 1239 (Fed. Cir. 1990). W add that unlike the

El ectrol yte Laboratories case in which the conmon portion

of the marks for potassium suppl enents was the chem ca
synbol of potassium K+, there is no evidence that the
letters LBL have any descriptive or highly suggestive
nmeani ng for the relevant services in this case. It “has
been held that marks conprising arbitrary arrangenents of
letters are nore likely to create confusion than other

types of marks.” Code Consultants, 60 USPQ2d at 1702.

Regarding the rectangle design, it is unlikely that
prospective purchasers would rely on the design to
di stingui sh marks when the marks are otherw se conposed of
the identical letters. The design is not pronounced when
referring to the services and a rectangle is hardly an
unusual design. Furthernore, if “the dom nant portion of
both marks is the sanme, then confusion may be |ikely

notwi t hst andi ng peri pheral differences.” In re Denisi, 225
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USPQ 624, 624 (TTAB 1985). Indeed, even the differences
bet ween applicant’s LBL mark and design with rectangl es and
registrant’s LBL mark with |ion design are not very
significant. Applicant’s LBL mark, to the extent that the
differences are noted, is likely to be viewed as a slight
variation of registrant’s LBL design marKk.

Utimately, we nust consider the marks in their
entireties to determne if they are simlar in sound,
appear ance, neaning, and comrercial inpression. Palm Bay

| nports Inc. v. Veuve Cdicquot Ponsardin M son Fondee En

1772, 396 F.3d 1369, 73 USPQ2d 1689, 1692 (Fed. G r. 2005).
In this case, we find that the marks woul d be pronounced
t he sane and have sim|ar neani ngs, appearance, and

comercial inpressions. See, e.g., Wlla Corp. v.

California Concept Corp., 558 F.2d 1019, 194 USPQ 419, 422

(CCPA 1977) (CALI FORNI A CONCEPT and surfer design likely to
be confused with CONCEPT for hair care products); Inre

D xi e Restaurants, 105 F.3d 1405, 41 USPQ2d 1531, 1534

(Fed. Cir. 1997) (Federal Grcuit held that, despite the
addition of the words “The” and “Cafe” and a di anond- shaped
design to registrant’s DELTA mark, there was a |ikelihood

of confusion).?

3 Applicant’s argunent (Reply Brief at 3) that “an abbreviation
is likely to create the sane comercial inpression on buyers as
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The next issue we address is the rel at edness of
applicant’s and registrant’s services. Applicant’s
servi ces are:

Life insurance underwiting services, nanely,

adm ni stering both individual and group annuity

i nsurance products including single prem umdeferred
annuities, single premuminmedi ate annuities,
flexible premiumdeferred annuities and nulti-year
guaranteed annuities, and providing third party

adm ni strative services for termlife insurance
pol i ci es.

Regi strant’s services in the 230, ‘727, and ‘728
registrations are:

Fi nanci al managenent; estate planning; financial

pl anni ng; financial planning in the field of
charitable contributions; retirenment planning;
financial portfolio and investnent nanagenent;
financial research; financial services in the nature
of investnment security; insurance underwiting in the
field of group, individual, and voluntary benefits

pl ans, nanely, nedical, dental, vision, life,

di sability, cancer and long termcare.

The ‘502 registration is a collective nenbership mark for
i ndi cating “nmenbership in an associ ation of insurance and

financial services providers.”

the original the user can trace back his first use to the use of
the original for priority purposes” is not supported by the cited
Vacuum El ectronics Corp. v. Electronic Engineering Co. case. 150
USPQ 215 (TTAB 1966). That case involved a priority question in
whi ch opposer unsuccessfully challenged applicant’s priority date
because “it is now seeking to register ‘EECO in block lettering
rather than in the stylized versions reflected inits
registrations.” |1d. at 215. Applicant is not asserting that it
has used the sanme letter mark with different stylization
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We begin by observing that applicant provides “life
i nsurance underwiting services” and registrant also
i ncl udes “insurance underwiting in the field of group,

i ndi vidual, and voluntary benefits plans, nanely, nedical,
dental, vision, life, disability, cancer and |l ong term
care” in its three service mark registrations. Therefore,
bot h applicant and registrant provide the sane general life
i nsurance underwiting services.

The exam ning attorney has included copies of nunerous
regi strations to show that a common mark has been
registered by the sane entity for services involving
underwiting life insurance and annuities as well as
financial planning. See, e.g., Registration No. 859, 830
(“Underwriting of hospital, surgical, nedical, nursing,
life, life annuities, group, group annuities..”); No.
997,160 (“Underwiting and issuing life, variable life,
heal th, insurance policies and annuities”); No. 1,514,832
(“underwriting and witing of hospital, surgical, nedical,
nursing hone, life (fixed and variable), life annuities
(fixed and variable), group, group annuities..”); No.
1,932,039 (“lInsurance underwiting and ri sk nmanagenent
services in the fields of fire, life, marine, nedica
health, accident and liability...financial planning and

managenent services”); No. 1,938,093 (“Underwriting of

10
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annuities; underwiting of insurance, nanely life
accidental death and di smenbernment..”); No. 2, 304, 387
(“Financial and investnent planning and consulting...

i nsurance underwiting, and insurance appraisal in the
fields of autonobile, life, accident, credit, disability,
heal t h, nedical, property, casualty, long-termcare,
prescription and variable life insurance; and underwriting
and i nsurance agency services in the fields of annuities,
mut ual funds and investnent insurance..”); and No. 2,107, 461
(“I'nsurance underwiting services in the fields of major
medi cal insurance, Medicare suppl enent insurance, universal
life insurance, whole life insurance, termlife insurance
and flexible and single paynent annuities”).

These regi strati ons suggest that applicant’s and
registrant’s services are related to the extent that the
sane entity has registered a conmmon mark for life insurance
services and annuities and financial planning. Inre

Infinity Broadcasting Corp. of Dallas, 60 USPQ2d 1214,

1217-18 (TTAB 2001) (“The registrations show that entities
have registered their marks for both tel evision and radio
broadcasting services. Although these registrations are
not evidence that the marks shown therein are in use or
that the public is famliar wwth them they neverthel ess

have probative value to the extent that they serve to

11
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suggest that the services listed therein, including
tel evision and radi o broadcasting, are of a kind which my

emanate froma single source. See, e.g., Inre Al bert

Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993);

and In re Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467, 1470

at n. 6 (TTAB 1988)").

We add that registrant’s collective nmenbership mark
that indicates nmenbership in an association including
i nsurance providers would include insurance providers who
provide life insurance underwiting services such as
applicant’s. Wile applicant argues (Brief at 13) that
this “registration is not used in relation to insurance
services, but rather to indicate nenbership in an
association,” it is clear that services do not have to be
overl apping for the services to be related. |Indeed, “it
has often been said that goods or services need not be
i dentical or even conpetitive in order to support a finding
of likelihood of confusion. Rather, it is enough that
goods or services are related in sonme manner or that
ci rcunst ances surrounding their marketing are such that
they would be likely to be seen by the sane persons under
ci rcunst ances which could give rise, because of the nmarks
used thereon, to a m staken belief that they originate from

or are in sone way associated with the sane producer or

12
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that there is an associ ati on between the producers of each

[ party’s] goods or services.” Inre Melville Corp., 18

UsP2d 1386, 1388 (TTAB 1991). Here, the association
menbershi p consists of “insurance and financial services

providers,” while applicant is a provider of life insurance
underwiting services. Potential purchasers famliar with
registrant’s collective nmenbership mark THE LBL GROUP are
likely to assune that there is sone associ ati on between
that group and applicant’s services.

We conclude that applicant’s mark LBL and desi gn and
registrant’s marks, LBL, THE LBL GROUP, and LBL and design
are very simlar. The presence of a rectangle design in
applicant’s mark does not significantly distinguish the
mar ks. The services are closely related to the extent that
they involve life insurance underwiting services or an
associ ation that would include |ife insurance providers.
Therefore, confusion is likely in this case.

Deci sion: The examning attorney’s refusal to

regi ster applicant’s mark under Section 2(d) of the

Trademark Act is affirned.

13



