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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Gabbitas Educational Consultant’s Limted

Serial No. 79002739

Craig A Fieschko of DeWtt Ross & Stevens SC for Gabbitas
Educati onal Consultant’s Limted.

Toni Hi ckey, Trademark Exam ning Attorney, Law Ofice 112 (Tomas
V. VI cek, Managi ng Attorney).

Bef ore Bucher, Grendel and Kuhl ke, Adm nistrative Trademark
Judges.

Opi ni on by Kuhl ke, Adm nistrative Trademark Judge:

An application has been filed by Gabbitas Educati onal
Consultant’s Limted to register the mark GABBI TAS (in standard
character fornm for “enploynent agency services, nanely,
enpl oynent hiring, personnel recruiting, placenent, staffing and
career networking services; advertising and marketing in the
field of education and training; business devel opnment services,
nanmel y, analysis and consultation services related to strategy
and project managenent in the field of education” in

I nternational C ass 35, “providing information on educati on,
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nanmely, providing information to assist others in the selection
of schools, tutors, teachers, and training courses; educational
research services for others, nanely, analyzing and assessing
educati onal and training establishnments and teachers and
admnistration in the field of education and training; training
teachers, nanely, providing courses of instruction in primry and
secondary education; career counseling services, nanely,
provi di ng advi ce and career devel opnent counseling” in
International C ass 41 and “guardi anship services, nanely,
guardi anship of children and students” in International C ass
45,1

The exam ning attorney has refused regi stration under
Section 2(e)(4) of the Trademark Act (15 U.S.C. 81052(e)(4)) on
the ground that GABBITAS is primarily nerely a surnane.

Appl i cant has appeal ed. Both applicant and the exam ni ng
attorney have filed briefs. An oral hearing was not requested.
W affirmthe refusal to register.

Atermis primarily nmerely a surnane if, when viewed in
relation to the goods or services for which registration is
sought, its primary significance to the purchasing public is that
of a surnanme. See Inre United Distillers plc, 56 USPQd 1220
(TTAB 2000). The burden is on the exam ning attorney to

establish a prima facie case that a termis primarily nerely a

! Application Serial No. 79002739, filed March 2, 2004, under TrademarKk
Act Section 66(a) (15 U.S.C. 81141(f)).
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surnane. In re Etablissenents Darty et Fils, 759 F.2d 15, 225
USPQ 652 (Fed. Cir. 1985). Anong the factors to be considered in
determ ning whether a termis primarily nerely a surnane are (1)
the degree of a surnane's rareness; (2) whether anyone connected
with applicant has that surname; (3) whether the term has any
recogni zed neani ng other than that of a surnane; and (4) whether
the termhas the "l ook and sound" of a surname. See In re
Bent hi n Managenent GrbH, 37 USPQ2d 1332, 1333 (TTAB 1995). See
also In re Gegory, 70 USPQ2d 1792 (TTAB 2004).

I n support of her refusal, the exam ning attorney provided a
listing of 79 entries for individuals with the surnane GABBI TAS
retrieved fromthe Lexis/Nexis USFI ND Person Locator database.
The exam ning attorney al so submtted Lexis/Nexis printouts of
articles fromvarious publications that show several individuals
t hroughout the United States who have the surname GABBITAS.2 |In
addition, she submtted a printout fromthe online dictionary
search dat abase OneLook showing no entries for GABBI TAS, a
printout froma Latin dictionary fromthe University of Notre

Dane’ s website showi ng no entries for GABBI TAS, and printouts

21n reviewing this evidence, we have disregarded nultiple references
to the sane individuals in the USFI ND dat abase and different Nexis
stories. W have also disregarded articles retrieved fromthe
Lexi s/ Nexi s database that appear to be fromforeign publications.

Unli ke the websites on the Internet, we do not know whether these
publications are available to the general U S. popul ation and the
Lexi s/ Nexi s database is only available to subscribers, thus, these
foreign publications are not indicative of U S. consunmers’ exposure to
or perception of GABBITAS as a surnane.
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fromthe Babel Fish Translation service on the Altavista website
showi ng no Spanish, Italian or French transl ations for GABBI TAS.

Applicant submtted excerpts fromits website and search
results fromthe Google search engine on the terns “gabbitas” and
“gabbi tas education.”

We first determ ne whether GABBITAS is a rare surnanme. The
evi dence of 79 entries (a few of which appear to be duplicates)
is not substantial evidence that the term GABBI TAS is a common
surnane. Wth regard to the articles, they are not sufficient to
conpensate for the small nunber of entries in the USFI ND
dat abase. Conpare In re Gegory, 70 USPQ@d 1792, 1795 (TTAB
2004) (“[E]xistence of these [public officials] wth the surnane
ROGAN | eads us to conclude that the nanme may be rare when vi ewed
in ternms of frequency of use as a surnanme in the general
popul ation, but not at all rare when viewed as a nane repeated in
the media and in terns of public perception.”). Therefore, we
concl ude that the surname GABBI TAS is not a conmon surname in the
United States, and thus it would be sonewhat rare. See United
Distillers, 56 USPQ2d at 1221 (“Hackler” held to be a rare

surnanme despite 1295 listings in phone directories).?

3 Wile applicant argues that the nunmber of GABBI TAS hits against the
total U S. population is very small, we note that given “the | arge
nunber of different surnanes in the United States, even the nbst commbn
surnanes woul d represent but small fractions of the total population.”
See Gregory, 70 USP@d at 1785.
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However, the fact that a termis not a common surnane does

not nean that a surnane woul d not be considered to be primarily
nmerely a surnane. See In re Adrian G ger and Thomas G ger, 78
USPQ2d 1405 (TTAB 2006). See also Inre E. Martinoni Co., 189
USPQ 589, 590 (TTAB 1975); and In re Industrie Pirelli Societa
per Azioni, 9 USPQd 1564, 1566 (TTAB 1988). Here, the listings
and articles show use of GABBI TAS as a surnane in Dallas, Texas;
Salt Lake Cty, Uah; Bakersfield, California; Rock H I, South
Carol i na; New York, New York; Hartford, Connecticut; Boise,
| daho; Los Angeles, California; Phoenix, Arizona; Al exandria,
Vi rgi nia; Spokane, Washi ngton; Hoback Junction, Wom ng; Lincoln
Park, M chigan; New Ol eans, Louisiana; and South Bend, |ndiana.
In view of this evidence, we find that the surnane significance
of GABBI TAS woul d be recogni zed by prospective purchasers. See
In re Establissenents Darty et Fils, supra.

The second factor we consider is whether anyone associ at ed
wi th applicant has the surname GABBI TAS. In this case,
applicant’s founder was naned John Gabbitas. Furthernore,
applicant’s website includes information about the origin of its
nanme comng fromits founder John Gabbitas. Thus, not only is
GABBI TAS t he surnane of applicant’s founder, but its surnane
significance is featured in applicant’s pronotional material.
See Gger, 78 USPQ2d at 9. Applicant’s reliance on Benthin is

m splaced. In that case, the stylization and design elenents in
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the mark overcane the fact that the managi ng director’s surnane
was Benthin -- a factor not relevant in the case before us.

The third factor we consider is whether there is evidence of
anot her recogni zed neaning of the term GABBITAS. In this case,
the exam ning attorney submtted evidence that the term GABBI TAS
has no other nmeaning in English, Latin, French, Spanish or
Italian. Conpare In re Isabella Fiore LLC, 75 USPQ2d 1564, 1568
(TTAB 2005). Applicant did not present evidence on this factor.

Finally, we consider whether GABBI TAS has the | ook and sound
of a surnane. As stated in Ex parte Rivera Watch Corp., 106 USPQ
145, 149 (Conmir Pats. 1955):

There are sonme nanes which by their very nature have

only a surname significance even though they are

rare surnanmes. "Seidenberg,” if rare, would be in

this class. And there are others which have no

nmeani ng--wel I known or otherw se--and are in fact

surnanes whi ch do not, when applied to goods as

trademarks, create the inpression of being surnanes.

Appl i cant argues that GABBATIS has the | ook and feel of a
Latin word and that in relation to applicant’s education-centered
servi ces, prospective purchasers would make that connection in
view of the common use of Latin nottos in connection with
educational institutions. Applicant specifically argued:

Consunmers of educational services are accustonmed to the

use of classical term nol ogy and nottoes by educati onal

service providers; for exanple, the notto of Harvard

University (Canbridge, MA) is VERI TAS, Howard

University (Washington, DC) is VERI TAS ET UTI LI TAS;

Villanova University (Villanova, PA) is VERI TAS,
UNI TAS, CARI TAS; University of North Carolina (Chapel
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HIll, NC is LUX LIBERTAS; etc. Terns such as GRAVI TAS

(a term nmeani ng wei ght, neaning, and/or dignity) are

often used to describe educational pursuits...Thus, an

ordi nary consuner would sinply regard GABBI TAS, as

applied to the services in question here, as a

classical Latin termhaving sone neaning related to

educational ideals, and having sone lofty and erudite

meani ng, w thout knowi ng or caring what that meaning

is. Br. pp. 8-9.

We note that there is no evidence of record to support
applicant’s contention nor is this the type of fact of which we
may take judicial notice. Wile the exam ning attorney did not
di spute this assertion first made in applicant’s response to the
first office action, in her brief she did note the |ack of
evi dence to support the assertion. |In any event, even assum ng
Latin nottos are comonly used by educational institutions, we do
not believe that GABBI TAS has the | ook and feel of a Latin word,
nor is it being used as a notto but rather as applicant’s nane.
We note, in particular, the double BB in GABBITAS in contrast to
t he exanpl es given by applicant which do not have double
consonants or a B appearing adjacent to the suffixes | TAS or TAS.

Taken in the larger context, we conclude that GABBI TAS has
the | ook and feel of a surnane. First, there are nunerous
i ndi viduals with the surname GABBI TAS t hr oughout the United
States. Second, it has no other known significance. “It would
not be perceived as an initialismor acronym and does not have

t he appearance of having been coi ned by conbi ning a root el enent

that has a readily understood nmeaning in its own right with
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either a prefix or a suffix.” Gegory, 70 USPQ2d at 1796.
Therefore, this factor favors the exam ning attorney’s position.
In conclusion, while GABBITAS is a rare surnane, it has the
| ook and feel of a surname, the record points to no other
recogni zed neaning for this term and it is the surnanme of
applicant’s founder. Thus, when we view the term GABBI TAS under
the factors set out in Benthin, we conclude that the exam ning
attorney has net her initial burden of show ng that the term
GABBI TAS woul d primarily be viewed as a surnanme and applicant has
not rebutted this prim facie case.
Deci sion: The refusal to register under Section 2(e)(4) of
the Trademark Act on the ground that it is primarily nerely a

surnane is affirned.



