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Opinion by Bottorff, Adm nistrative Trademark Judge:
Applicant seeks registration on the Principal Register

of the mark CORIS for goods identified in the application as
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“conput er dat abase nmanagenent program for cardi ol ogic
medi cal and surgical information.”?!

Qpposer filed a notice of opposition to registration of
applicant’s mark. As grounds therefor, opposer alleged that
it is the owner of the trademark and trade nanme CORDI S,
previ ously used by opposer in connection with a wide variety
of nedical devices and systens for the cardiol ogy, radiology
and neurosci ence markets and in connection with rel ated
conput er hardware and software products, and that
applicant’s mark, as applied to applicant’s recited goods,
so resenbl es opposer’s CORDI S mark and nane as to be |ikely
to cause confusion, to cause m stake, or to deceive.
Trademark Act Section 2(d). Applicant filed an answer by
whi ch he denied the allegations of the notice of opposition
whi ch are essential to opposer’s claimfor relief.

The evi dence of record consists of status and title
copies of three CORDI S regi strations owned by opposer
(submtted by opposer under notice of reliance), each of

whi ch is shown to be extant and owned by opposer;? the

! Serial No. 74/545005, filed June 30, 1994. The application was
filed on the basis of intent-to-use, under Trademark Act Section
1(b).

2 These registrations are:

Regi stration No. 726,044, issued January 2, 1962, of
the mark CORDIS for “nedical instrunents, nanely,
i ntercal ati ve angi ographs, cardi ac programers”;

Regi strati on No. 846, 345, issued March 19, 1968, of
the mark CORDI S for “nedical instrunents, nanely,
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testi nony depositions of opposer’s witnesses David M Urso
and Peter J. Bacquie, with exhibits thereto; and the

testi nony deposition of applicant Anthony P. Furnary, with
exhi bits thereto.

Opposer and applicant filed nmain briefs at final
hearing, but opposer did not file a reply brief. An oral
hearing was held at which only opposer appeared and
presented argunent. W sustain the opposition.

Initially, we find that opposer has standing to oppose
based on its ownership of its CORDIS marks and its non-
frivolous |ikelihood of confusion claim See Lipton
I ndustries, Inc. v. Ralston Purina Co., 670 F.2d 1024, 213
USPQ 185 (CCPA 1982); see generally Ritchie v. Sinpson, 170
F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999). We further find
that Section 2(d) priority is not at issue in this

proceedi ng, in view of opposer’s subm ssion of status and

cardi ac pacers, radi opaque contrast mediuminjectors,
catheters for guided angi ography; and

Regi stration No. 2,081,010, issued July 22, 1997, of
the mark CORDI S for “conputer hardware conponents,
nanmely, nonitor, keyboard, nouse, internal nodem

bl ank fl oppy and tape disks, and conputer software
used to collect data on nedi cal procedures used by
hospitals and to collect data on product inventory
used in such procedures.”

None of these registrations was pl eaded by nunber in the notice
of opposition. However, applicant has not objected to them on
that basis, and instead has treated them as being of record.
Accordingly, we deemthe pleadings to be anmended to include
opposer’s allegation of ownership of the registrations, see Fed.
R Gv. P. 15(b), and we deemthe registrations to be properly of
record.
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title copies of its pleaded registrations. See King Candy
Co., Inc. v. Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182
USPQ 108 (CCPA 1974). Thus, the issue to be determned in
this case is whether a |ikelihood of confusion exists.

Qur |ikelihood of confusion determ nation under Section
2(d) is based on an analysis of all of the probative facts
in evidence that are relevant to the |ikelihood of confusion
factors set forth inlInre E I. du Pont de Nemours and Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In considering the
evi dence of record on these factors, we keep in mnd that
“[t] he fundanental inquiry nmandated by 82(d) goes to the
cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976).

Under the first du Pont factor, i.e., “the simlarity
or dissimlarity of the marks in their entireties as to
appear ance, sound, connotation and commercial inpression,”
we find that applicant’s mark CORIS is simlar to opposer’s
mark CORDIS. But for the presence of the letter “d” in
opposer’s mark and its absence from applicant’s mark, the
mar ks are identical. |In terns of appearance and sound, we
find that any dissimlarity arising fromthe presence of the
“d” in opposer’s mark and its absence from applicant’s mark

is greatly outwei ghed by the otherwise strong simlarity in
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the way the marks | ook and sound. Neither of the marks has

3 sothere is no

any inherent, readily understood neani ng,
dissimlarity in connotation which would negate the marks’
confusing simlarity in terns of appearance and sound.
Viewing the marks in their entireties, we find that they
present highly simlar conmercial inpressions and that they
are likely to cause confusion if used on related goods. The
first du Pont factor weighs in opposer’s favor.

Al so wei ghing in opposer’s favor is the second du Pont
factor, i.e., “the simlarity or dissimlarity and nature of

the goods or services as described in an application or

registration or in connection with which a prior mark is in

use. | ndeed, applicant’s goods as identified in the
application, i.e., “conputer database nmanagenent program for
cardi ol ogi c nedical and surgical information,” is

sufficiently broadly worded that it enconpasses the software
identified in opposer’s Class 9 registration, i.e.,

“conputer software used to collect data on nedica

procedures used by hospitals and to collect data on product
inventory used in such procedures.” Applicant argues that,
in actuality, his software and opposer’s software are

“di stinguishable” in that they performdifferent functions

and are directed to different users. That argunent is

3 Applicant testified that its CORIS mark is an acronym for
“Cinical Qutconmes Research Information Systens,” but there is no
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unavail i ng, because we nust conpare the goods as they are
identified in the application, not as they currently are
mar ket ed. Canadi an | nperial Bank of Commerce v. Wells Fargo
Bank, N. A, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cr. 1987).
As identified in the respective application and
registration, the parties’ software goods are legally
identical. W also find that applicant’s software, which
pertains specifically to “cardiologic nedical and surgica
information,” is simlar and closely related to the nedi cal
devices and instrunments identified in opposer’s other two
pl eaded registrations, which also are directed to
cardi ol ogy- and surgery-related fields.

The third du Pont factor, i.e., “the simlarity or
dissimlarity of established, |ikely-to-continue trade
channel s,” also weighs in opposer’s favor. There are no
limtations or restrictions as to trade channels or classes
of purchasers in either party’s identification of goods, and
we therefore nust presune that the goods nove in all nornal
trade channels for such goods and are narketed to all normal
cl asses of purchasers for such goods. COctocom Systens Inc.
v. Houston Conputer Services Inc., 918 F.2d 937, 16 USPQRd
1783 (Fed. Cir. 1990); CBS Inc. v. Mrrow, 708 F.2d 1579,
218 USPQ 198 (Fed. Cir. 1983); Inre Mlville Corp., 18

USPQ2d 1386 (TTAB 1991). There is nothing in the record

evidence that this is a generally understood acronymin the



Qpposition No. 99, 988

fromwhi ch we can conclude that the normal trade channels
and cl asses of purchasers for the goods identified in
applicant’s application are not the sane as the normal trade
channel s and nornmal classes of purchasers for the goods
identified in opposer’s registrations. Even with respect to
the parties’ actual trade channels and cl asses of

purchasers, applicant concedes that they “are rel ated and
overlap to sone degree.” (Applicant’s brief at 9.) That
being the case, it is immterial, even if true, that those
trade channel s and cl asses of purchasers in other respects
“are not identical and are distinguishable.” (1d.)

Wth respect to the fourth du Pont factor, i.e., “the
condi ti ons under which and buyers to whom sal es are nuade,
i.e., “inmpulse vs. careful, sophisticated purchasing,” we
note that the purchasers of the parties’ respective goods
apparently include physicians, who presunably are
sophi sticated or know edgeable in their fields. However,
“[t]he fact that purchasers are sophisticated or
know edgeable in a particular field does not necessarily
nmean that they are imune from source confusion when simlar
mar ks are used in connection with rel ated goods and/ or
services. |In re Deconbe, 9 USPQ2d 1812 (TTAB 1988). G ven
the strong simlarities between applicant’s CORI'S nmark and

registrant’s CORDIS mark in terns of appearance and

rel evant field.
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pronunci ati on, even sophisticated and careful purchasers
m ght well overl ook the presence or absence of the “d” in
the respective marks. W therefore find that this du Pont
factor weighs in applicant’s favor, but only slightly.

The fifth du Pont factor requires us to consider
evi dence pertaining to “the fame of the prior mark (sales,
advertising, length of use).” Qpposer has presented
evi dence showi ng that its donmestic sal es under the mark
exceeded $3.6 billion fromm d-1990 to 2000, including an
average of over $500 mllion per year from 1996 to 2000;
that it spent approximately $37.6 million in advertising and
pronoti onal expenses in the United States from m d- 1990
t hrough 2000, including an average of over $5 mllion per
year from 1996 through 2000; and that when opposer was
purchased by Johnson & Johnson in 1996 and nerged with the
Johnson & Johnson divisi on known as Johnson & Johnson
I nterventional Systens, the new conpany retained the Cordis
name in order to retain the nane recognition and val ue of
that name in the nmarketpl ace.

Appl i cant has conceded that opposer’s CORDI S nane and
mark are “extrenely well known” in the relevant nmarket with
respect to opposer’s nedical devices and instrunents, but
argues that there is no evidence that opposer’s mark is
famous in the software field. However, the purchasers of

opposer’s nedi cal devices and instrunments, to whomthe
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CORDI S mark and nane admttedly are fanous, also would be

t he purchasers of opposer’s software products sold under
that same CORDI S nark and nane. W find that opposer’s
medi cal device and instrunment products are sufficiently
related to opposer’s (and applicant’s) software products
that the fame of the CORDIS mark in the nedical device and
instrunent field carries over as well to the market for the
parties’ software.

We concl ude that opposer’s CORDIS mark is a fanmobus mark
in the relevant market, for purposes of the fifth du Pont
evidentiary factor. As in all cases involving a fanous
mark, this du Pont factor is entitled to substantial and
even dom nant weight in our |ikelihood of confusion
anal ysis. See, e.g., Bose Corp. v. QSC Audio Products Inc.,
293 F.3d 1367, 63 USPQ2d 1303 (Fed. G r. 2002); Recot, Inc.
v. MC. Becton, 214 F.3d 1322, 54 USPQ2d 1894 (Fed. G r
2000); and Kenner Parker Toys, Inc. v. Rose Art Industries,
Inc., 963 F.2d 350, 22 USPQ2d 1453 (Fed. Cir. 1992).

There is no evidence pertinent to the sixth du Pont
factor, i.e., “the nunber and nature of simlar marks in use
on simlar goods.” The absence of such evidence weighs in
opposer’s favor, inasnmuch as it suggests that opposer’s mark
is a strong mark in the marketplace which is entitled to a

broad scope of protection.
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There is no evidence of any instances of actual
confusion, a fact which weighs in applicant’s favor under
the seventh du Pont factor. However, we find that weight to
be count erbal anced and essentially negated by the evidence
of record pertaining to the eighth du Pont factor, i.e.,
“the length of tinme during and conditions under which there
has been concurrent use w thout evidence of actual
confusion.” Apparently, only 32 units of applicant’s
product have been sold, and those sales occurred only during
the period from 1994-1997. The conpany mnarketing the
product is in bankruptcy. Applicant testified that he
subsequently has recei ved over one hundred inquiries from
physi ci ans, who are potential purchasers both of applicant’s
software and of opposer’s products, regardi ng when
applicant’s software will be available. However, we find
this testinony to be hearsay at worst, and unpersuasively
anecdotal at best. W cannot and do not conclude, on this
record, that the nature and extent of applicant’s sales and
advertising of its software have been so extensive that the
absence of instances of actual confusion between applicant’s
mar k and opposer’s mark is factually surprising or legally
significant. See Gllette Canada Inc. v. Ranir Corp., 23
USPQ2d 1768 (TTAB 1992). W conclude that the seventh and

ei ght du Pont factors, relating to actual confusion, are

10
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neutral in this case or, at best, weigh only mnimally in
applicant’s favor.

Under the ninth du Pont factor, i.e., “the variety of
goods on which a mark is or is not used (house nmark,
‘“famly’ mark, product mark),” we find that opposer uses its
CORDI S mark as a house mark and as its trade nane in
connection wwth a wide variety of products in the rel evant
market. This factor weighs in opposer’s favor in our
| i kel i hood of confusion anal ysis.

W find that there is no significant probative evidence
as to any of the remaining du Pont factors.

Havi ng carefully consi dered and wei ghed the evidence
with respect to all of the du Pont factors for which
evi dence has been nmade of record, we conclude that a
| i kel i hood of confusion exists. Qpposer’s mark is a fanous
mark in the relevant field, a fact which weighs heavily in
opposer’s favor. The strength of opposer’s mark, and the
broad scope of protection to which it is entitled, is
further established by the fact that there are no simlar
third-party marks in use on simlar goods. Applicant’s mark
is highly simlar to opposer’s fanmous mark. The goods
identified in applicant’s application are legally identical
and/or closely related to the goods identified in opposer’s
registrations. The parties’ goods are marketed in the sane

trade channels and to the sanme cl asses of purchasers.

11
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Qpposer uses its mark as a house mark and trade nane in
connection wwth a wide variety of products. Al of these
factors weigh in opposer’s favor. The only factors favoring
applicant are the rel ative sophistication of purchasers and
t he apparent absence of actual confusion, but for the
reasons di scussed above we find that these factors weigh in
applicant’s favor only slightly, and that they are
out wei ghed deci sively by the evidence of record on the other
du Pont factors which clearly point to the existence of a

| i kel i hood of confusion.

In summary, we find that opposer has standing to
oppose, that Section 2(d) priority is not an issue in view
of opposer’s registrations, and that a |likelihood of
confusion exists. In viewthereof, we find that opposer has
established its Section 2(d) ground of opposition. W have
carefully considered all of applicant’s argunents to the
contrary, including those not specifically discussed in this
opi nion, but find themto be unpersuasive of a different
result.

Deci sion: The opposition is sustained. Registration

to applicant is refused.
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