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Bef ore Qui nn, Chapman and Drost, Adm nistrative Trademark
Judges.

Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

Ednmund Burke (an individual, US. citizen) filed an
application to register on the Principal Register the mark
SPACE ENDEAVOUR CAMP for “educational services, namely
conducting courses of instruction, and cl asses, sem nars and
wor kshops in the field of astronony and space science;
museum services in those fields, and educational services in
the nature of a canp enphasi zi ng space sci ences and

astronony” in International Cass 41. The application was
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filed on January 23, 1996, based on applicant’s clai ned
dates of first use and first use in commerce of March 1,
1995 and April 1, 1995, respectively. Applicant disclained
the words “space” and “canp.”?

The application has been opposed by the Al abama Space
Sci ence Exhi bit Comm ssion (an Al abama corporation)

(hereinafter opposer), ?

asserting as grounds therefor that
continuously since 1982 (and long prior to applicant’s
filing date), opposer has been providi ng educati onal
progranms relating to science and technol ogy and operating a
nmuseum pertaining thereto; that since prior to applicant’s
all eged first use, opposer has continuously used in comerce
t he marks SPACE CAMP, UNI TED STATES SPACE CAMP and U. S.
SPACE CAMP for its educational prograns; that opposer owns
regi strations for the marks SPACE CAMP® and UNI TED STATES
SPACE CAMP, % both for “educational services, nanely,
providing instruction and training relating to science and

technol ogy”; that since prior to applicant’s first use of

t he mark SPACE ENDEAVOUR CAMP, opposer “has operated the

! The assignnment of the application to Space |nformation
Laboratories, Inc. (a California non-profit corporation) in 1996
was recorded with the USPTO s Assignnent Branch at Reel 1513,
Frame 0965.

2 Opposer’s anended notice of opposition was accepted in a Board
order dated January 25, 1999. See Trademark Rule 2.107.

® Registration No. 1712347, issued under Section 2(f) of the
Tradenmark Act on Septenber 1, 1992; Section 8 affidavit accepted;
Section 15 affidavit acknow edged, renewed.

* Registration No. 1643979, issued under Section 2(f) of the
Trademark Act on May 7, 1991; Section 8 affidavit accepted;
Section 15 affidavit acknow edged, renewed.
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worl d’ s | argest astronautical science nuseum adjacent to the
Huntsvill e canpus for its SPACE CAMP educational prograns”
(anmended opposition, paragraph 3); that in about 1995
appl i cant contacted opposer with a proposal for opposer to
conduct its SPACE CAMP programs at applicant’s facilities in
California, but opposer inforned applicant it did not w sh
to license applicant to use opposer’s nmark SPACE CAMP at
Vandenberg Air Force Base; that in 1996 opposer began
conducting its SPACE CAWVP educational prograns at NASA' s
Ames research Center in Muntain View, California; and that
applicant’s mark, when used in connection with its services,
so resenbl es opposer’s previously used and regi stered marks,
as to be likely to cause confusion, m stake, or deception in
contravention of Section 2(d) of the Trademark Act. QOpposer
al so alleges that the application is void ab initio because
the applicant (M. Burke) was not the owner of the mark at
the tine the application was filed, but rather Space

I nformation Laboratories, Inc. was the owner and user of the
mar K SPACE ENDEAVOUR CAMP.

In applicant’s “response” to the amended notice of
opposition (filed in February 1999) M. Burke as “President
& Founder” of Space Information Laboratories, Inc., wote 12
nunber ed par agraphs of narrative, followed by applicant’s
“direct response” to opposer’s 19 nunbered paragraphs in the

anended opposition by stating “Acknow edge” or “Deny.” The
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salient matters admtted by applicant are that continuously
since 1982 opposer has been providi ng educational prograns
relating to science and technol ogy and operating a nuseum
pertaining thereto; that since prior to applicant’s alleged
first use, opposer has continuously used in commerce the

mar ks SPACE CAMP, UNI TED STATES SPACE CAMP and U. S. SPACE
CAMP for its educational prograns; that since prior to
applicant’s first use of the mark SPACE ENDEAVOUR CAMP,
opposer has operated the world s | argest astronautical

sci ence nuseum adj acent to the Huntsville canmpus for its
SPACE CAMP educational prograns; that opposer owns valid and
subsisting registrations for the marks SPACE CAMP and UNI TED
STATES SPACE CAMP for “educational services, nanely,
providing instruction and training relating to science and
technol ogy”; and that applicant did not use its mark SPACE
ENDEAVOUR CAMP prior to March 1, 1995. Applicant denied the
remai ning salient allegations of the anmended notice of

opposi tion.

The record consists of the pleadings; the file of the
opposed application; the trial testinony, with exhibits, of
Hol |y Larsen Beach, opposer’s senior vice president of
mar keting; the trial testinony, wth exhibits, of Paul C

Kelly, I'll, opposer’s director of donestic and international
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| i censing;®

and opposer’s notices of reliance under
Trademark Rule 2.120(j)(3) on (i) opposer’s discovery
deposition, with exhibits, of Ednund Burke, and (ii)
applicant’s responses to opposer’s first set of

i nterrogatories.

Only opposer filed a brief on the case. Applicant
filed an untinely request for an oral hearing, which was
denied in a Board order dated July 2, 2004.

Al abama Space Sci ence Exhi bit Comm ssion, opposer, is
an agency of the state of Al abana which oversees the
operations of the U S. Space and Rocket Center in
Huntsville, Alabama. (This Center was conceived by Dr.
Werner Von Braun as a place where the public could |earn
about space exploration, math, science and technol ogy, and
see the actual artifacts used in the space program)
Qpposer’s first formal education progranms were conmenced
under the marks SPACE CAMP and UNI TED STATES SPACE CAMP and
U S. SPACE CAMP in Huntsville, Al abama in 1982 and have been
continuously used since then. Qpposer has used these marks
for simlar progranms in Florida from 1988 to 2002, and in
California from 1996 to 2002. QOpposer has specific plans
with a licensee to reopen a SPACE CAMP programin Long

Beach, California. Opposer also offers its SPACE CAMP

® M. Burke attended both of opposer’s trial testinony
depositions via tel ephone, but he did not cross-exam ne either
Wi t ness.
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prograns at | ocations around the worl d--Canada, Bel gi um
Japan and Turkey.

Opposer’ s SPACE CAMP prograns range fromone day to six
days for children around ages 7 to 12. (Opposer offers an
advanced canp under different marks such as SPACE ACADEMY
for older children up to age 18.) Qpposer uses “inmersive
| ear ni ng” techni ques (dep. Kelley, p. 17) to teach young
peopl e about nmath, science and technol ogy while they are
havi ng fun. Opposer uses various proprietary equi pnent
desi gned specifically for opposer’s SPACE CAMP to sinul ate
astronaut training (e.g. frictionless environnent, a space
shuttle), and to teach | aws of physics (e.g., Newton’'s |aw
of notion). Opposer has a space shuttle sinulator nanmed
Endeavor after one of the NASA space shuttles. The quality
and the fidelity of opposer’s equipnent used in its prograns
is very high and as close to authentic as possible. The
children attendi ng opposer’s SPACE CAMP prograns are housed
in the “habitat” which are dormtories wwth a total capacity
of 1100 beds. In the years 1982-2003 opposer had
approxi mately 200, 000 participants in its SPACE CAWP
progranms, and a total of about 414,000 in all of its
prograns together. The |argest nunber of participants
(about 5% 109 in opposer’s prograns cone fromthe state of

Cal i forni a.
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Opposer al so operates one of the world s | argest space
museuns W th space artifacts fromearly rocketry to the
current space shuttle program It was started by Dr. Werner
Von Braun in 1969 and grew over the years, and it now
functions as the visitors center for NASA, although it is
conpl etely operated by opposer, not NASA

From 1982- 2002 opposer’ s advertising expenditures total
almost $24 million and its revenues total al nost $122
mllion. The advertisenents are nationw de in scope and are
done through television, radi o, newspapers, nagazines,
direct mail, and opposer’s website (www spacecanp.con).
There has been significant nedia coverage of opposer’s SPACE
CAMP prograns, including articles in “Tine” and “Newsweek,”
and coverage on all major television stations (such as ABC,
NBC, CBS, CNN). Opposer’s SPACE CAMP prograns have been
featured in thousands of publications and prograns such as
“Nat i onal Geographic Wrld,” “Wrld Book Science Suppl enent”
and “Oxygen.” (Qpposer has licensed the use of its various
SPACE CAMP marks for use in a novie “Space Canp” with Kate
Capshaw and Leah Thonpson (filmed in part at opposer’s
Huntsvill e, Al abama | ocation), and a novie “The Adventures
of Mary Kate and Ashl ey, The Case of the U S. SPACE CAMP
M ssion” with Mary Kate and Ashley, the A sen twns. Mattel
made a SPACE CAMP Barbie doll through license with opposer.

The actors and director of the novie “Apollo 13" (including
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Tom Hanks, Ron Howard) canme to opposer’s facilities to train
for their roles in the novie because it was the cl osest
thing to actually preparing as an astronaut woul d prepare at
NASA s Johnson Space Center.
Opposer has engaged in marketing arrangenents with
nati onal consumer conpani es such as Kraft Foods who paid a
licensing fee to opposer and used opposer’s U S. SPACE CAWP
mark on 80 mllion boxes of Teddy G ahans snack foods, Chips
Ahoy! Cooki es, Kraft macaroni and cheese di nners and Post
and Nabi sco cereals; and Krystal’s Restaurant chain which
al so paid opposer a licensing fee to use opposer’s mark n
over 250,000 children’s neal bags in over 400 Krystal’s
Rest aur ant s.
Qpposer uses its marks, SPACE CAMP, UNI TED STATES SPACE
CAMP and U. S. SPACE CAMP on a variety of collatera
mer chandi se, such as clothing, patches, stickers, postcards,
duffel bags, flight suits, generating about $50 mllion in
sales in the last ten years. M. Kelly testified that
opposer owns six valid registrations and they are the
fol | ow ng:
(1) Registration No. 1643979, issued May 7,
1991 under Section 2(f) of the Trademark
Act for the mark UNI TED STATES SPACE
CAMP for “educational services, nanely,
providing instruction and training
relating to science and technol ogy,”

Section 8 affidavit accepted, Section 15
af fidavit acknow edged, renewed,;
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(2)

(3)

(4)

(5)

(6)

Regi stration No. 1712347, issued

Sept enber 1, 1992 under Section 2(f) of
the Trademark Act for the mark SPACE
CAMP for “educational services, nanely,
providing instruction and training
relating to science and technol ogy,”
Section 8 affidavit accepted, Section 15
af fi davit acknow edged, renewed,;

Regi stration No. 2085031, issued July
29, 1997 for the mark SPACE CAMP for
“carrying bags, backpacks, and wai st
packs,” “glassware and pl asticwar e,
nanely nugs,” and “apparel, nanely, T-
shirts and sweatshirts,” Section 8
affidavit accepted; Section 15 affidavit
acknow edged;

Regi stration No. 2112553, issued
Novenber 11, 1997 for the nmark SPACE
CAMP for “bunper stickers, |og books,
decal s, pens, pencils, postcards,
posters, souvenir books, cal endars,

not ebooks, appoi ntment books,” Section 8
affidavit accepted; Section 15 affidavit
acknow edged,

Regi stration No. 1347019, issued July 2,
1985 on the Suppl enental Register for
t he mark shown bel ow

UNITED STATES

( SPACE CAMP di scl ai ned) for “educati onal
and entertai nnment services, nanely,
operating a canp for boys and girls
concerned with science and technol ogy
related to space exploration,” Section 8
af fidavit accepted; and

Regi stration No. 1437555, issued January
19, 1988 under Section 2(f) of the
Trademark Act for the mark shown bel ow

©
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for “educational services, nanely,
provi ding instruction and training
relating to science and technol ogy,”
Section 8 affidavit accepted.

The only third-party registration at the USPTO for a
mar k i ncluding the words “SPACE CAMP’ is Registration No.
2409847 for the mark CYBERSPACECAMP for *“educati onal
services, nanely, conducting neetings, |ectures, and
semnars in the field of information technology |aw directed
primarily to those in the | egal profession.” Qpposer
considers these services and the targeted consuners to be
unrel ated to opposer’s space rel ated educational prograns.

Qpposer polices its rights in its various SPACE CAMP
mar ks vi gorously, including witing about 25-30 cease and
desist letters per year, with about 99% respondi ng by
ceasing use. (One such letter was sent by opposer to one of
NASA's O ficial Visitors Centers, resulting in the cessation
of the use and discussion regarding a |icense from opposer.)

Space Information Laboratories, Inc., applicant,®is
| ocat ed at Vandenberg Air Force Base in California and it

was organi zed by volunteers who work in the industry

(governnent -- mlitary and civilian, and related private

® W recogni ze that opposer asserts as an alternative basis for
the opposition that the original applicant (M. Edmund Burke) was
not the owner of the mark at the tinme he filed the application
and that the application is therefore void. For purposes of our
di scussion of the priority and |ikelihood of confusion issues,
the Board will refer to Space Information Laboratories, Inc. as
the applicant (through assignnment from M. Ednund Burke).

10
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busi nesses) first discussed formng a non-profit corporation
in early 1992, with approval by the State of California in
Septenber 1993. Initially, applicant raised noney to allow
students to fly their own experinents in space on a NASA
space shuttle. (NASA had a “get-away special,” which was an
“enpty cylinder like a trash can,” whereby any organi zation
or group could purchase a canister for $10,000 and they
could build their own payl oad and experinents. Burke
di scovery dep., pp. 28-29.) Later, applicant devel oped base
educati on awar eness prograns for youth, teachers and al
people in the region. The idea was to use Vandenberg Air
Force Base’ s space science and technol ogy and provi de hands-
on learning opportunities in math, science and engi neeri ng.
According to M. Burke, applicant’s approach, educational
phi |l osophy and nentality is “totally different” fromthat of
opposer. (Burke discovery dep., p. 129.) Applicant used
the term “ENDEAVOUR’ to signify the kinds of endeavors that
occur at Vandenberg Air Force Base.’

Applicant first used the mark SPACE ENDEAVOUR CAMP in
March 1995, and the first SPACE ENDEAVOUR CAMP program (day-

canp only) was run in the sumer of 1995 with 125 youth in

"Inits answer to opposer’s interrogatory No. 16 regardi ng ot her
federal application/registrations owned by applicant, applicant
stated it is the owner of Registration No. 2022152 issued
Decenber 10, 1996 for the nark ENDEAVOUR for the identica
services set forth inits involved application. The records of
the USPTO i ndicate that Registration No. 2022152 was cancel | ed
under Section 8 of the Trademark Act in 2003.

11
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attendance. The 1996 SPACE ENDEAVOUR CAMP program had about
240 attendees. Applicant’s SPACE ENDEAVOUR CAMP programi s
directed to children ages 8-11 and 12-15. Applicant
distributes fliers in the central California coast region,
particularly in schools (grades K-12) and busi nesses; it
produced sonme radio and tel evision public service
announcenents which air in the sanme central California coast
region; it advertises occasionally on local radio stations
and in | ocal newspapers (e.g., The Santa Maria Tines, The
Lonmpoc Record); and it operates a website which, inter alia,
al lows participants for its SPACE ENDEAVOUR CAMP programto
register through its website. Applicant has enjoyed | ocal
press coverage about its SPACE ENDEAVOUR CAMP program

Applicant’s expenditures slightly exceeded its revenues
(by a few thousand dollars) in 1995 and 1996. Applicant
sold t-shirts and the canp class video under the mark SPACE
ENDEAVOUR CAMP in 1996, but no retail sales of goods were
pl anned for 1997.

M. Burke testified that he was aware of opposer at the
time the name SPACE ENDEAVOUR CAMP was selected. In fact,
applicant was aware that in 1994 opposer was studying the
possibility of putting a SPACE CAMP programin California,
but opposer decided against it in early 1995  Wen asked if
applicant’s attorney (who conducted a search) al so knew of

opposer’s SPACE CAMP program M. Burke testified that “...|

12
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am just saying that. | nean, it is public know edge that
there is a Space Canp out there. | mean—+ight? | would
thi nk that anybody that knows anything about the business
woul d know t he name, you know.” (Burke discovery dep., pp.
79-80.)

There have been one or two instances where a parent (or
soneone) asked applicant if it was affiliated with the
program in Al abama, but applicant sinply answers no, they
are conpletely different entities. (Burke discovery dep.,
pp. 86-87.)

In this opposition, opposer pleaded ownership of two
regi strations, but submtted photocopies of six
regi strations for the marks SPACE CAMP (in both typed form
and stylized form and UNI TED STATES SPACE CAMP (in both
typed formand stylized form as exhibit Nos. 48, 49, and
67-70 during the testinony of its witness Paul Kelly. M.
Kelly testified that opposer is the owner of all six valid
and subsisting registrations.® Applicant did not cross-
exam ne the witness and through its silence treated all of
opposer’s regi strations of record.?®

Qpposer’s six registrations have been made of record;

and the evidence shows that opposer has established its

8 Applicant adnmitted the ownership and validity of opposer’s two
pl eaded registrations in its answer to opposer’s anended notice
of opposition.

13
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standing in this case. See Cunninghamv. Laser CGolf Corp.,
222 F.3d 943, 55 USPQRd 1842 (Fed. Cir. 2000).

In view of opposer’s valid and subsisting registrations
covering the goods and services set forth therein, the issue
of priority does not arise herein. See King Candy Conpany
v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108
(CCPA 1974). Moreover, opposer has established priority of
use since 1982 of its registered marks SPACE CAMP and UNI TED
STATES SPACE CAMP, and of its common law rights in the mark
U S. SPACE CAMP for its educational services, which is a
date prior to the applicant’s proven first use in 1995.

We turn now to consideration of the issue of |ikelihood
of confusion. Qur determnation of |ikelihood of confusion
is based on an analysis of all of the facts in evidence that
are relevant to the factors bearing on the issue of
l'i keli hood of confusion. Inre E |. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In
re Majestic Distilling Conpany, Inc., 315 F.3d 1311, 65
USPQ2d 1201 (Fed. Cir. 2003). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods and/or services. See Federated Foods, Inc. v.

Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA

° To whatever extent it is necessary, we consider the pleadings
anmended to conformto the evidence under Fed. R Civ. P. 15(b);
and thus we consider all six registrations to be of record.

14
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1976). See also, In re D xie Restaurants Inc., 105 F.3d
1405, 41 USPQ2d 1531 (Fed. Cir. 1997). Based on the record
before us, we find that confusion is |ikely.

W turn first to a consideration of the du Pont factor
regarding the simlarity or dissimlarity and nature of the
services. |In Board proceedings, the issue of |ikelihood of
confusion nust be determned in |light of the services as
identified in the involved application and registration(s)
and, in the absence of any specific limtations therein, on
the presunption that all normal and usual channels of trade
are or may be utilized for such goods or services. See
Oct ocom Systens Inc. v. Houston Conputers Services Inc., 918
F.3d 937, 16 USPQ2d 1783 (Fed. G r. 1990); Canadi an | nperia
Bank v. Wells Fargo Bank, 811 F.2d 490, 1 USPQ2d 1813, 1815
(Fed. Gr. 1987); and CBS Inc. v. Mrrow, 708 F.2d 1579, 218
USPQ 198 (Fed. Cir. 1983).

Applicant’s identified educational services in the
fields of astronony and space science and its educati onal
services in the nature of a canp enphasi zi ng space sci ence
and astronony and opposer’s identified educational services
relating to science and technol ogy and its educati onal
services in the nature of operating a canp concerned with
science and technology related to space exploration are

virtually identical

15
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| nasmuch as there are no limtations on trade channels
or purchasers in the identifications of services in
applicant’s application or in opposer’s registrations, the
parties’ respective services nmust be considered to be
of fered through the sanme channels of trade to simlar
cl asses of purchasers. See Octocom Systens v. Houston
Comput er Services, supra; and The Chicago Corp. v. North
Anmerican Chicago Corp., 20 USP@d 1715 (TTAB 1991).

“When marks woul d appear on virtually identical goods
or services, the degree of simlarity [of the marks]
necessary to support a conclusion of |ikely confusion
declines.” Century 21 Real Estate Corp. v. Century Life of
Anrerica, 970 F.2d 874, 23 USPQd 1698, 1700 (Fed. Cir.
1992). Wth this in mnd, we turn next to consideration of
the simlarities or dissimlarities of the marks. In this
case, both applicant’s mark SPACE ENDEAVOUR CAMP and
opposer’s mar ks SPACE CAMP, UNI TED STATES SPACE CAMP and
U. S. SPACE CAMP share the words “SPACE" and “CAMP.” \ile
appl i cant has added the word “ENDEAVOUR’ between the words
“SPACE” and “CAMP,” it is generally accepted that when a
conposite mark incorporates the mark of another for closely
rel ated goods or services, the addition of other nmatter is
generally insufficient to avoid a |ikelihood of confusion as
to source. See The Wella Corp. v. California Concept Corp.,

558 F.2d 1019, 194 USPQ 419 (CCPA 1977); and M ss Uni verse,

16
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Inc. v. Drost, 189 USPQ 212 (TTAB 1975). Thus, applicant’s
addition of the word “ENDEAVOUR’ to its nmark does not serve
to distinguish these marks. This is particularly true
because the word “ENDEAVOUR woul d |ikely be recognized by
the public as the nane of one of NASA s space shuttl es.

The slight differences between applicant’s mark SPACE
ENDEAVOUR CAMP and opposer’s SPACE CAMP, UNI TED STATES SPACE
CAMP and U. S. SPACE CAMP nmarks may not be recalled by
purchasers seeing the marks at separate tinmes. The proper
test in determning |likelihood of confusion is not on a
si de-by-si de conparison of the marks, but rather nmust be on
the recoll ection of the average purchaser, who nornally
retains a general rather than specific inpression of the
many trademarks encountered; that is, a purchaser’s
fallibility of nmenory over a period of tinme nust also be
kept in mnd. See G andpa Pidgeon’s of Mssouri, Inc. v.
Borgsmller, 477 F.2d 586, 177 USPQ 573 (CCPA 1973); and
Spoons Restaurants Inc. v. Mrrision, Inc., 23 USPQ2d 1735
(TTAB 1991), aff’d unpub’d (Fed. Cr., June 5, 1992).
Purchasers aware of opposer’s various SPACE CAMP and UNI TED
STATES SPACE CAMP educational services, who then encounter
applicant’s SPACE ENDEAVOUR CAMP educational services, are
likely to believe that applicant’s services emanate from or

are sponsored by or affiliated wth opposer.

17
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In addition, when considering word narks we do not
ordinarily consider trade dress, however, our primary
reviewing Court has stated that “.trade dress may
nevert hel ess provide evidence of whether the word mark
projects a confusingly simlar comercial inpression.”
Specialty Brands, Inc. v. Coffee Bean Distributors, Inc.,
748 F.2d 669, 223 USPQ 1281, 1284 (Fed. Cir. 1984). Here,
applicant sonetines uses the word ENDEAVOUR in different
color lettering and places it in such a way that the words
coul d be read as ENDEAVOUR SPACE CAMP. See e.g., Burke
di scovery dep., exhibit Nos. 27 and 28; and Kelly dep.,
exhibit Nos. 59-61

Al though the parties’ marks are not identical, when
considered in their entireties, we find the respective marks
are simlar in sound, appearance, connotation and conmerci al
impression.' See In re Azteca Restaurant Enterprises Inc.,
50 USPQd 1209 (TTAB 1999).

Anot her du Pont factor we consider in this case is the
fanme of opposer’s marks. “Fane of an opposer’s mark or
marks, if it exists, plays a ‘domnant role in the process
of bal ancing the DuPont factors.’” Bose Corp. v. QSC Audio

Products, Inc., 293 F. 3d 1367, 63 USPQ2d 1303 (Fed. Cr.

0 While we recognize that opposer’s marks for its educationa
services were registered under Section 2(f) or on the

Suppl enrental Register, it is clear that the narks in the

regi strations issued under Section 2(f) have acquired

di stinctiveness.

18
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2002), quoting Recot Inc. v. MC Becton, 214 F.3d 1322, 54
USPQ2d 1894 (Fed. Cir. 2000). “Thus, a mark with extensive
public recognition and renown deserves and receives nore

| egal protection than an obscure or weak mark.” Kenner

Par ker Toys Inc. v. Rose Art Industries Inc., 963 F.2d 350,
22 USPRd 1453, 1456 (Fed. Cir. 1992). See also, Toro Co.
v. ToroHead Inc., 61 USPQ2d 1164, 1170 (TTAB 2001).

Opposer contends that its marks SPACE CAMP, UNI TED
STATES SPACE CAMP and U.S. SPACE CAMP are fanous based on
its use for over 20 years, since 1982; opposer’s ownership
of nunerous federal registrations of its marks for various
goods and its educational services; revenues fromtuition
for opposer’s SPACE CAMP program from 1982- 2002 of about
$122 mllion, and sal es of SPACE CAMP nerchandi se from 1992-
2002 of about $50 million; advertising costs from 1982-2002
of about $24 million; thousands of items of publicity in
nati onw de print and broadcast nedi a; opposer’s nmarks bei ng
featured in novies and in conjunction with major consuner
products; opposer’s extensive licensing programwth
numer ous conpani es approachi ng opposer to obtain |icenses;
opposer’s consistent programto protect its rights inits
mar ks; and applicant’s awareness of opposer and its
acknow edgenent of opposer’s fane.

Based on this record, we conclude that opposer has

denonstrated that its marks are have achi eved a degree of

19
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public recognition and renown (fanme), and are thus entitled
to a broad scope of protection. The fanme of opposer’s marks
i ncreases the |ikelihood that consunmers will believe that
applicant’s services enmanate fromor are sponsored by the
sane source.

There is no evidence of third-party uses of the mark
SPACE CAMP or SPACE CAMP-derivative marks for goods and/ or
services in the involved and/or closely related fields,
ot her than those uses whi ch opposer successfully stopped —
general ly through cease and desist letters resulting in the
third-parties ceasing use or their agreenent to purchase a
| icense fromopposer. There is one third-party registration
for the mark CYBERSPACECAMP for educational services in the
field of informational technology |law directed to people in
the |l egal profession. However, a third-party registration
is not evidence of use of the mark in conmerce or that
purchasers are aware of the mark. 1In any event, the mark
CYBERSPACECAMP carries a different connotation relating to
cyberspace and i nvol ves services not only unrelated to those
of fered by both applicant and opposer, but also are directed
to a distinct market segnent.

Anot her du Pont factor to be considered in the case now
before us is “the variety of goods on which a mark is or is
not used (house mark, ‘famly’ mark, product mark).” In re

E. I. du Pont de Nemoburs & Co., supra, at 567. Qpposer has
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regi stered the mark SPACE CAMP for a variety of general
consuner products, including itens of clothing, backpacks,
carrying bags, nugs, bunper stickers, posters, postcards,
pens, pencils, notebooks, cal endars, souvenir books.
Qpposer sells its various collateral itens under the mark
SPACE CAMP through its own gift shops as well as the gift
shops of its licensees. Thus, this factor favors opposer.
See Uncle Ben’s Inc. v. Stubenberg International Inc., 47
UsP2d 1310, 1313 (TTAB 1998).

Opposer contends that actual confusion has been proven
based on evidence of such things as applicant’s registration
formand website including references to applicant’s program
as SPACE CAMP; applicant’s use of the words in a trade dress
that coul d be read as ENDEAVOUR SPACE CAMP i nstead of SPACE
ENDEAVOUR CAMP; and instances in which the nedia refers to
applicant’s program as SPACE CAMP or ENDEAVOUR CAMP i nst ead
of SPACE ENDEAVOUR CAMP. W do not find this evidence
probative on this issue because it is not evidence that
purchasers or potential purchasers were actually confused
regarding the source of the two parties’ prograns. However,
applicant’s president, M. Ednund Burke, testified that he
was aware of “one or two cases where sonebody has asked are
you affiliated [wth opposer], and we say no, we are not
affiliated.” (Burke discovery dep., p. 87). Wile this is

not particularly overwhel m ng evidence of actual confusion,

21



Qpposition No. 91103817

and there was no followup information regardi ng these

i nstances, nonetheless, this is sone evidence of one or two
i nstances of actual confusion. W find that this factor
marginally favors opposer. Even if we discounted
applicant’s own testinony on this point, the test is not
actual confusion, but likelihood of confusion. See Wiss
Associates Inc. v. HRL Associates Inc., 902 F. 2d 1546, 14
USPQ@2d 1840 (Fed. Cir. 1990).

Accordi ngly, because of the simlarity of the parties’
mar ks; the fame of opposer’s marks; the parties’ identical
services, as identified; the simlarity of the trade
channel s and purchasers of the respective identified
services; the variety of goods and services on which opposer
uses its marks; and the instances of actual confusion, we
find that there is a likelihood that the purchasing public
woul d be confused when applicant uses SPACE ENDEAVOUR CAMP
as a mark for its services.

Deci sion: The opposition is sustained and registration

to applicant is refused.!!

“onits brief on the case (p. 32), opposer argued “in the
alternative, should the Board deternine that the applicant’s use
of its mark is not likely to cause confusion with the opposer’s

mar ks, then the Board should still find for opposer on the ground
that the applicant’s application is void because it was filed by
a party other than the owner of the mark.” 1In view of our

deci sion in opposer’s favor on its claimof priority and

i kelihood of confusion, we do not reach opposer’s alternative
claiminvol ving ownership of applicant’s mark at the tinme it
filed the application.
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