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Opinion by Bottorff, Adm nistrative Trademark Judge:

Applicant seeks registration on the Principal
Regi ster of the mark SHOWBOOST (in typed form) for goods
identified in the application as “animal feed,” in Class
31. The application is based on use in comrerce under
Trademar k Act Section 1(a), 15 U.S.C. 81051(a), and

Novenmber 25, 1996 is alleged as the date of first use of
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the mark and the date of first use of the mark in
comer ce

Opposer filed a tinely notice of opposition to
registration of applicant’s mark, alleging priority of
use and |ikelihood of confusion under Trademark Act
Section 2(d), 15 U.S.C. 81052(d), as the ground of
opposition. Specifically, opposer alleges that it is the
owner of an incontestable registration of the mark SHOW
BLOOM (stylized) for “protein and vitam n conditi oner
and supplenment in |ivestock, including horses,” in Class
5:' that it is the prior user (since April 1983) of the
mar k SHOW BLOOM for such goods; and that applicant’s
mar k, as applied to applicant’s goods, so resenbles
opposer’s mark as to be likely to cause confusion, to

cause ni stake, or to deceive.

! Registration No. 1,385,725, issued March 11, 1986. Cpposer
did not properly make this registration of record in accordance
with the provisions of Trademark Rule 2.122(d), 37 CFR
§2.122(d). Applicant, however, in its brief, has treated the
regi stration as being properly of record, having asserted that
the |ikelihood of confusion issue in this case is “as between
Applicant’s mark SHOMBOOST as sought to be registered in typed
generic formand Opposer’s show bl oonl as used as a tradenark
and as shown in its registration No. 1,385,725 dated March 11,
1986 and as used in trade literature in the form Show Bl oom”
(Applicant’s Brief at 1.) In viewthereof, we too shall treat
opposer’s pl eaded Registration No. 1,385,725 as being of record,
and shall give it full effect. See Local Trademarks Inc. v.
Handy Boys Inc., 16 USPQd 1156 (TTAB 1990); TBMP §703.02(a).
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Applicant filed an answer by which it denied the
all egations of the notice of opposition which are
essential to opposer’s Section 2(d) claim

The evidence of record consists of: the testinony
deposition of opposer’s president A Lawence Mizzo and
the exhibits thereto; certain docunents produced by
applicant in discovery and submtted as evi dence by
opposer pursuant to the parties’ stipulation; opposer’s
notices of reliance on certain dictionary definitions and
on certain of applicant’s interrogatory answers; the
conplete transcripts of (and exhibits to) the discovery
depositions of applicant’s product nmanager Janmes Benz and
its marketing manager David Kl ei boeker, nade of record
pursuant to the parties’ stipulation; the testinony
deposition of applicant’s product manager James Benz and
the exhibits thereto® applicant’s notice of reliance on

certain of opposer’s interrogatory answers; and opposer’s

2 pposer has noved to strike Exhibit 2 to the testinony
deposition of M. Benz. That exhibit, a list of applicant’s

mar ks, was offered by applicant for the purpose of establishing
applicant’s use of various other “BOOST” marks, a fact which
goes to the issue of applicant’s intent in adopting the
SHONBOOST mark at issue here. However, we find that applicant’s
use of such other “BOOST” marks al so has been established by

ot her of applicant’s testinony and docunentary evi dence, and
that Exhibit 2 therefore is nmerely cunulative. 1In viewthereof,
and because we find that the exhibit carries little significant
probative weight in any event, we deemthe notion to strike to
be essentially noot. Qur decision herein would be the sane
regardl ess of whether we consider the exhibit or not.
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rebuttal testinmony deposition of its third-party w tness
Roger Kline, Ph.D., and the exhibits thereto.

Opposer and applicant filed main briefs on the case,
and opposer filed a reply brief.® An oral hearing was
originally requested and schedul ed, but |ater was
cancel ed pursuant to the parties’ stipulation.

Appl i cant has conceded opposer’s standing to bring
this opposition proceeding, as well as opposer’s Section
2(d) priority.* (Applicant’s brief at 1.) Thus, the
issue to be determined in this case is whether a
i keli hood of confusion exists. OQur likelihood of
confusion determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that
are relevant to the |ikelihood of confusion factors set
forth inIn re E. 1. du Pont de Nemours and Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). Based on the evidence of

record with respect to these factors, we find as foll ows.

3 On the cover pages of its main brief and its reply brief,
opposer has designated both briefs as “confidential” in their
entireties, stating that each brief “contains information which
is subject to a Stipulated Protective Order in this action.”
The Board notes, however, that there is no protective order of
record in the Board' s proceeding file of this case.

“1n any event, priority is not an issue in this case in view of
t he evidence establishing the status and title of opposer’s

pl eaded Regi stration No. 1,385,725 (see supra at footnote 1).
King Candy Co., Inc. v. Eunice King's Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108 (CCPA 1974).
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We find that applicant’s goods as identified in the
application, “animal feed,” enconpass and therefore are
legally identical to opposer’s goods as identified in its
registration, “protein and vitamn conditioner and
suppl enment in livestock, including horses.” Applicant
concedes as much. (Applicant’s brief at 1.) The record
shows that both parties are using their respective nmarks
on ani mal feed suppl enents designed to be added to the
normal feed ration of animls being prepared or fitted
for livestock shows; that such show ani mals can include
dairy and beef cattle, sheep, goats, swi ne, horses, and
rabbits; that the feed supplenents are designed, inter
alia, to enhance the palatability of the animal’s normal
feed so as to naintain the aninmal’s appetite and feed
intake in the stressful periods prior to and during
| i vestock shows, and to enhance the healthy and shiny
appearance of the animal’'s coat; and that applicant and
opposer are conpetitors in the market for show feed
suppl enent s.

We also find that the classes of purchasers and the
trade channels for the parties’ respective goods are
legally identical. Again, applicant concedes such

overlap. (Applicant’s brief at 1.) The record shows
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that the normal classes of purchasers for these goods

i nclude the classes which opposer and applicant
especially target, nanely, county fair juniors (young
peopl e involved in show ng animals as 4-H or FFA
projects), and professional breeders (purebred
producers). The record also shows that the normal trade
channel s for the goods include direct sales fromthe
manuf acturer to the individual |ivestock producers, sales
t hrough distributors, sales through retail dealers (feed
| ots and farm supply deal ers, for exanple, as well as
“farmer-dealers” in nore renote areas), catalog and nmail
order sales, and sales by “show vendors” at |ivestock
shows.

The nethods by which the goods may be pronoted and
mar ket ed i nclude those which the record shows are
utilized by opposer, such as: product brochures
(distributed, e.g., via mass mailings to 4-H and FFA
menbers, at trade shows, by distributors, or in response
to 800- nunber tel ephone requests); nmgazi ne
advertisements (in publications and mail order catal ogs
directed to persons involved in breeding and/ or show ng
animls); livestock trade shows (by use of exhibition
boot hs or other means of personal interaction with

potential purchasers, and by distribution and posting of
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advertising brochures and posters at pronmi nent | ocations
around the show s facilities); by retail point-of-sale
di spl ays; and by word-of-nouth advertising anpng
pur chasers.

The next factor we consider is the sophistication of
purchasers and the | evel of care taken in making the
pur chasi ng decision. The evidence of record shows that
opposer commonly sells its feed supplenent in a fifty-
pound bag which retails for $35 to $45.°> A fifty-pound
bag of an animl’'s base feed retails for seven to ten
dollars. A typical steer’s daily feed ration would be
ten to twel ve pounds of base feed, topped with eight
ounces of the feed supplenent. (Mizzo Testinony Depo. at
14-16.) Although it may be true, as opposer argues, that
t he cost of opposer’s feed supplenment is minimal (i.e.,
| ess than one dollar) when conputed on a per diem basis,
we find that the initial required outlay of $35 to $45 is
sufficiently substantial to preclude a finding that these
goods are an “impul se” purchase.

It appears fromthe record that at |east sonme of the

prospective purchasers of these goods (e.g., the

®> |t appears fromthe record that opposer also sells its product
in twenty-five pound bags, but the retail price therefor is not
of record. It also appears that applicant’s product is sold at
retail in fifty-pound bags, but the retail price of applicant’s
goods is not readily ascertainable.
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pr of essi onal breeders and experienced exhibitors) are
know edgabl e and sophisticated in their fields.
Applicant’s president presented unrebutted testinony
that, based on his experience, purchasers of these goods
“woul d be quite discrimnating. Show people want to have
a conpetitive edge since their animals are going to be
entered into conpetition, and they are usually fairly
careful in the type of product that they use and what
they want to feed that animal.” (Benz Testinony Depo. at
10-11.)° Furthernmore, opposer’s product brochures (such
as opposer’s Exhibit No. 48, from which the foll ow ng
gquotation is taken) include the follow ng statenents
whi ch tend to suggest that these purchasers of the
products are know edgabl e and careful:

Show Bl oom the nutritionally conplete

suppl ement and condi tioner, has been

specifically forrmulated to neet the needs of

the serious show ani mal breeder and exhi bitor

For years, dedicated animl farners, 4-H

menbers, FFA nenbers, and others have invested

significant tinme and noney in the preparation

of animals of high standards for a variety of

conpetitive trials held throughout the nation

and t hroughout the world. Now, Show Bloom a
conplete nutritional supplenent and

®pposer objected to this testinmony during the deposition, but
has not maintained the objection inits brief. Rather, opposer
has treated the testinony as being properly of record. See
opposer’s main brief at 24, and reply brief at 17.

Accordi ngly, we deem opposer to have waived its objection, and
we shall treat the testinony as being of record. See generally
TBWMP §718. 04.
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condi ti oner, has been devel oped for the needs
of the person dedicated to show ani mal s.

The record al so shows that a significant nunber of
the rel evant purchasers of the goods are county fair
juniors, i.e., young people who are raising and
exhi biting animals as 4-H Club or FFA projects. Opposer
argues that this group of purchasers, which purportedly
al ways will include novices or first-time participants,
“may | ack sophistication.” (Reply brief at 17.) Opposer
has presented no direct evidence to support this
contention. Moreover, there is evidence which suggests
that there is at |east sone degree of parental
i nvol venent and support in the purchase and use of these
goods. See, e.g., opposer’s Exhibit Nos. 8-9, conprising
young exhibitors’ letters to opposer which actually were
witten by the youngsters’ parents.

Nonet hel ess, on balance we find that applicant has
failed to establish that this du Pont factor, i.e., the
sophi stication of purchasers, is entitled to significant
wei ght in our |ikelihood of confusion analysis. That is,
al though we are not persuaded that these goods are
purchased on inmpul se or that the purchasers thereof are
unsophi sticated, we cannot conclude on this record that

t he purchasers of these goods necessarily are so
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sophi sticated and so careful, or that the goods are so
expensi ve and the purchasi ng process so controlled, that
any |likelihood of confusion that otherwi se would exist is
elimnated or decreased as a result. Accordingly, we
find that this du Pont factor is essentially neutral in
this case.

The next du Pont factor we consider is “the nature
and extent of any actual confusion.” Applicant’s product
manager, Janes Benz, testified that he is not aware of
any instances of actual confusion. However, he al so
adm tted that applicant does not have a formal procedure
for reporting or recording instances of actual confusion.
(Benz Testinony Depo. at 5-6 and 53-54.) Opposer, for
its part, has identified one instance of what it contends
was actual confusion between its mark and applicant’s
mar k. Specifically, opposer’s president testified that
he was present at a neeting with one of opposer’s
representatives (identified as Gary Martin) and a
potential new distributor (identified as Janes
Wl gi ehousan) at which the follow ng transpired:

So Gary introduced nme to Wel gi ehousan as the
guy who nakes Show Bl oom And Wel gi ehousan
| ooked at nme and said, well, tell nme about

t hi s Showboost product. And | said no, not

Showboost, Show Bl oom Oh, yeah, | know what
you're tal king about, what’s Showboost then,

10
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because |’ve heard of that. And | told him

all I knowis that it’s a product simlar to
Show Bl oom t hat Moor Man’s has conme out wth
and, you know, was trying to sell. | don't

think I said anything else. ...And then, you
know, the conversation noved ahead fromthere.
| — if you' re asking ne about confusion, |
think he was — if he wasn’t confused he wasn’t
exactly clear.

(Muzzo Testinony Depo. at 148-49.)

| mredi ately after this testinmony was given at the
deposition, applicant’s counsel objected as follows: *“I
object to the witness sayi ng what sonebody el se thinks.”

In its brief, applicant has maintained the objection:

Even assum ng M. Mizzo’s ‘story’ was
accurate, it does not show that M.

Wel gi ehousan was confused between SHOABOOST
and SHOW BLOOM M. Wel gi ehousan coul d have
al ready known about the SHOWBOOST product and
wanted M. Mizzo to tell himnore about that
product. Clearly, it was pure specul ation on
M. Mizzo' s part, and specul ation on Opposer’s
part, to represent that M. Wl gi ehousan was
confused. M. Wl gi ehousan was already set up
as a Show Bloom distributor. He certainly
knew what product he was going to distribute.
He didn’t need to be told about that product.
It is nore likely that he had run into
SHOWBOOST and wanted information on it as a
product conpeting with SHOW BLOOM I n any
event, M. Mizzo' s story testinmony was tinely
obj ected to as hearsay.

(Applicant’s brief at 14-15.) In opposer’s reply brief,

opposer counters as foll ows:

11
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M. Mizzo' s testinony was not merely

specul ati on nor was it hearsay. The testinony
I ndi cated that based on the conversation M.
Muzzo had with M. Wl gi ehousan, M. Mizzo
beli eved that M. Wl gi ehousan was confused.
The statenments that [he] attributed to M.

Wel gi ehousan are not being offered for their
truth; rather, fromthe out of court
statenments made by M. Wel gi ehousan, M. Mizzo
concluded that the man was confused.

We overrul e applicant’s hearsay objection to the
adm ssibility of M. Mizzo' s testinony. The testinony
either is not hearsay, to the extent that it is offered
as evidence of M. Mizzo’s opinion as to whether M.

Wl gi ehousan was confused, or else it is adm ssible under
the “state of m nd” exception to the hearsay rule, to the
extent that it is offered to show what opposer contends

was M. Wel gi ehousan’s state of mnd, i.e., confusion.
See Fed. R Evid. 803(3); see also Toys “R’ Us, Inc. v.
Lamps R Us, 219 USPQ 340, 345-46 (TTAB 1983).

We agree with applicant, however, that M. Mizzo’s
testimony recounting his conversation with M.
Wel gi ehousan falls far short as evidence that M.
Vel gi ehousan actually was confused as to the existence of
a source connection between the parties’ respective
products. See Toys “R’ Us, Inc. v. Lanps R Us, supra.
At best, the testinony establishes that M. Mizzo is of

the opinion that M. Wl gi ehousan was confused, an

12
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opinion we find to be based solely on specul ati on which
is not necessarily borne out by the actual statenents
attributed to M. Wel gi ehousan by M. Mizzo. M.

Wel gi ehousan’s state of m nd cannot readily be determ ned
fromM. Mizzo’s testinony; we find that applicant’s
above- quoted speculation, i.e., that M. Wl gi ehousan
sinply was asking for information about Showboost as a
conpeting product, is at |east as plausible as M.
Muzzo’ s specul ation that M. Wl gi ehousan was confused.

In short, we find that M. Mizzo’s testinony is too
anecdotal and too tenuous to support a finding of actual
confusion. No other evidence of actual confusion having
been made of record, we find that this du Pont factor is
neutral in our likelihood of confusion analysis.

The next, and related, du Pont factor is “the length
of time during and conditions under which there has been
concurrent use w thout evidence of actual confusion.”

The evidence of record shows that, as of the close of the
testinmony periods in this case, the parties had been
concurrently using their marks for three years and three
nont hs. The parties share one common distributor (and
have done so since approxi mately October 1997), but there
is no evidence as to the volune (if any) of applicant’s

SHOWBOOST product distributed by that distributor. (Benz

13
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Di scovery Depo. at 117.) The parties appear to have
focused their efforts in different marketing and

di stribution channels to date, with applicant primarily
using its own sales force to sell directly to farmer-
producers, and opposer primarily using distributors and
retailers. Applicant does not advertise or pronote its
SHOWBOOST product separately, but only as part of its
“New CGeneration Nutrition” specialty product |ine of
approximately thirty separate products. (Benz Discovery
Depo. at 30, 33, and 99.)

On this record, we are not persuaded by applicant’s
argunment that the absence of evidence of actual confusion
inthis case is entitled to significant probative weight
in our |ikelihood of confusion analysis. That is, we
cannot conclude fromthis record that the length of tinme
and the circunstances under which the parties have
concurrently marketed their products are such that the
absence of actual confusion is factually surprising or
l egally significant. There is no evidence as to the
degree of either party’'s market penetration or as to the
extent of the parties’ market overlap, and we accordingly
cannot conclude that there has been any significant

opportunity for actual confusion to have occurred. See

Gllette Canada Inc. v. Ranir Corp., 23 USPQ2d 1768 (TTAB

14
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1992). In these circunstances, we find that this du Pont
factor is neutral, or that it at best weighs only
slightly in applicant’s favor in this case.

The next factor to consider is the fane of opposer’s
mark. The record shows that, for the years 1990-1997,
opposer’s sal es of goods bearing the mark total ed between
$150, 000 per year and $350, 000 per year, and its
advertising and pronotional expenditures totaled $30, 000
to $40, 000 per year. Opposer argues that these figures
are significant in view of opposer’s relatively smal
size and given the “niche” nature of the market for show
feed suppl ements. Opposer also argues that its custoners
have had notabl e success using opposer’s product in
conpetitions, and the record shows that they have
provi ded opposer with testinonials to that effect which
opposer has used in its marketing materials. Opposer
al so has obtained testimonials fromwell-known and
successful professional breeders and exhibitors in the
show animal field, and has used those testimonials in its
advertisenents.

After careful consideration of all of the evidence
on this issue, we find that opposer has failed to
establish that its mark is a fanmous mark. Opposer’s

sal es and advertising figures do not rise to the |levels

15
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normal ly found in connection with fanmus marKks.
Mor eover, there is no clear evidence in the record as to
the size of the relevant narket or as to opposer’s share

" absent such evidence, we

of or prom nence in that market;
cannot concl ude that opposer’s sales and adverti sing
figures, in thenselves, are sufficient to establish fane.
See, e.g., Fossil Inc. v. Fossil Group, 49 USPQ2d 1451
(TTAB 1998). Opposer’s evidence regardi ng customner
testinmonials, although sufficient to show that opposer
has devel oped a degree of goodwill in its mark, fails to
establish that the mark is a famus mark for purposes of
this du Pont factor, or that the mark shoul d be accorded
the w der scope of protection generally accorded to
famous marks. We conclude that this du Pont factor is

neutral in this case.

The next du Pont factor to consider is “the nunber

and nature of simlar marks in use on sim|ar goods.”

" W note, however, that opposer’s president testified as
follows with respect to opposer’s penetration of the feed
suppl enment mar ket :

And | commented earlier that everything that we’ ve done
since we started has been with an eye toward naking that
trademark, that |ogo, recognizable, making it — | mean our
goal obviously, | don’t think we’ve gotten there yet, but
our goal is to make it household, make it easily
identifiable by anybody in that market.

(Muzzo Testinony Depo. at 121. Enphasis added.)

16
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There is no evidence that any third party uses or has
used opposer’s exact mark SHOW BLOOM or any mark
substantially simlar thereto, on animl feed

suppl ements. However, there appear to be several third-
party marks in use which include the word SHOWN  See,
e.g., the third-party advertisenents for Purina SHOW CHOW
and for SHOWASTER FEEDS. (Applicant’s Exhibit Nos. 18-
24.) We are not persuaded by opposer’s contention that
these third-party products are not conpetitive with or in
t he sanme product category as opposer’s SHOW BLOOM
product. This evidence | eads us to conclude that the
word SHOW at least, is relatively diluted as applied to
t hese goods.?

Finally, we turn to a determ nation of what we find
to be the key |ikelihood of confusion factor in this
case, i.e., whether applicant’s mark and opposer’s mark,
when conpared in their entireties in terms of appearance,
sound and connotation, are simlar or dissimlar in their
overall comrercial inpressions. The test for confusing
simlarity is not whether the marks can be distingui shed
when subjected to a side-by-side conparison, but rather

whet her the marks are sufficiently simlar in terns of

17
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their overall comrercial inpression that confusion as to
the source of the goods offered under the respective
marks is likely to result. The focus is on the

recoll ection of the average purchaser, who normally
retains a general rather an a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). The marks at issue may not be

di ssected but rather nust be considered in their
entireties. However, it is not inmproper to consider the
conponent parts of the respective marks as a prelimnary
step in the analysis of the simlarity of the marks as a

whole. See 3 J.T. McCarthy, MCarthy on Trademarks and

Unfair Conpetition 8§23:41 (4'" ed. 2001). Likewise, it is

wel | -settled that one feature of a mark may be nore
significant than another, and it is not inproper to give
nore weight to this dom nant feature in deternm ning the
commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.

Cir. 1985). Finally, where, as in the present case, the
mar ks woul d appear on identical goods, the degree of
simlarity between the marks which is necessary to

support a finding of likely confusion declines. Century

8 Al'so, as discussed bel ow, the evidence of record reveal s that
the word SHOWis an inherently weak termas applied to show

18
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21 Real Estate Corp. v. Century Life of Anerica, 970 F.2d

874, 23 USPQ 1698 (Fed. Cir. 1992).

We begin our analysis of the marks by noting, again,
t hat applicant seeks registration of the mark SHOABOOST,
in typed form Opposer’s registered mark is depicted in
special formas “show bloom”, i.e., as two words, in al
| ower case letters, with an exclamation point at the end.
This is also the format in which opposer presents its
mark on its packaging and in nuch of its literature.
However, opposer also clains common |law rights in various
ot her depictions of its mark. For purposes of our
determ nation of the simlarity or dissimlarity of the
parties’ marks, especially in terns of appearance and
overall comrercial inpression, we find that the slightly
stylized depiction of opposer’s mark, as registered, is
i nconsequential. That is, whether opposer’s mark is
consi dered as two words or as one conpound word, in |ower
case or upper case, and with or wi thout an exclamation
poi nt, purchasers readily woul d perceive the mark as
consisting essentially of the two conmon words SHOW and
BLOOM  Li kew se, despite its depiction in the

application drawing as a conmpound word, applicant’s mark

f eeds such as those involved in this case.

19
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readily woul d be perceived as consisting essentially of
the two common words SHOW and BOOST.

Conmparing the two marks first in ternms of their
respective neanings or connotations, we find that the
mar ks are identical to the extent that they both begin
with the word SHOW However, the evidence of record
denonstrates that SHOWis a weak, highly suggestive term
as used in the parties’ respective marks and as applied
to the parties’ feed supplenment products. These goods
are designed to be fed to “show animals,” and they have
been referred to generically by opposer’s president
(among others) as a species of “show feeds.” See, e.g.,
Muzzo Testinony Depo. at 10 and 76. Al so, as noted
above, there appear to be several third-party marks which
include the word SHOW in use on sim|ar goods, such as
Puri na SHOW CHOW and SHOWMASTER FEEDS. Applicant al so
has made of record numerous third-party registrations of
mar ks whi ch include sone variation of the word SHOW f or
ani ml feed products. (Applicant’s Exhibit Nos. 25-40.)
Based on this evidence, we find that SHONis not a
dom nant feature of either of the parties’ marks, and

that the nere presence of the word in both marks is

20
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insufficient, without nore, to warrant a finding that the
marks are confusingly similar in their entireties.?®

As for the rest of the respective marks, opposer
argues that BLOOM and BOOST are simlar in meaning, in
that the definition of BLOOM includes “to flourish, esp.
in youthful beauty, freshness, or excellence.,” “to cone

out like a bloomon a plant,” and “to make gl owi ng or
radiant,” while the definition of BOOST includes “to aid
or assist esp. towards progress or increase,” "“assistance
or commendation that betters position or enhances
reputation,” and “an uplift or encouragenent.”

(Opposer’s main brief at 34, citing to and quoting from

the dictionary excerpts from Wbster’s Third New

| nternational Dictionary (1968) nmade of record as

opposer’s Exhibit No. 110.) Opposer further argues that
“[w] hen conmbined with the term SHON both of the terns
BLOOM and BOOST evoke an extrenely simlar overal
commerci al inpression of a supplenment product designed to
hel p an ani mal i nprove, grow and flourish.” (Opposer’s
main brief at 34-35.) Simlarly, inits reply brief at

12, opposer contends that

® Opposer essentially concedes as much at page 9 of its reply
brief: “Thus, while SHON may not be an overly strong termin the
feed market, its incorporation with a termwhich creates an
overall simlar inpression still creates an inperm ssible

l'i kelihood of confusion.”
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.the SHOW portion of the mark provides the
context and hel ps shape the neaning for the
other termin the marks. The SHOWterm brings
t he neani ng of the BLOOM and BOOST terns even
cl oser together. Both terns generally have to
do with inprovenment in the appearance of
sonet hi ng and SHOW f ocuses that inprovenent on
t he show environment. Thus, SHOW BLOOM
suggests a product that hel ps an animal’s
heal t h and appearance flourish for show while
SHOWBOOST suggests a product that aids or
assists in increasing the overall healthful
appearance of an animl for show (Enphasis
in original.)

We are not persuaded that BLOOM and BOOST are as
simlar in meaning as opposer contends. Even in terns of
t he generalized definitions cited by opposer, the two
words are readily distinguishable. More inportantly,
however, we find that BLOOV as used in opposer’s mark
and as applied to opposer’s goods, would not have the
generalized meaning (i.e., “flourish”) that opposer
attributes to it. Rather, the evidence of record | eads
us to conclude that BLOOM has a nore specific, readily-
recogni zed neani ng when used in the context of aninals
bei ng prepared for show, a neaning which purchasers of
t he goods woul d not ascribe to the word BOOST.

In particular, we note that the above-referenced
di ctionary excerpt nade of record by opposer (opposer’s

Exhi bit No. 110) includes the follow ng highly rel evant
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definition of the noun “bloont: “I: a healthy well-kept
appearance of the coat and skin of a donmestic animal.”
Additionally, the record is replete with instances
wher ei n opposer’s custoners, opposer’s conpetitors, and
opposer itself clearly are using the word “bl ooni as a
termof art having that sanme specific neaning:

Even at a young age, the |anbs have nore bl oom

t han ever before; ™

we noticed an overni ght excelerated [sic]
creep consuption [sic] and overall bloonm ™

[ Show Bl oonl had an edge on some ot hers
for nore aggressiveness at the feed bunk, nore
bl oom and just an overall fresher and better
t one appearance; *?

Show Bl oom s exclusive fornula ... is
specially blended to provide the show ani nal
the extra bl oom expected of w nners;®

It also is great for baby | anbs getting ready
to sell as they stay healthier and bl oom
qui cker; *

We use [ Show Bl oon] for a source of protein,
m nerals, and vitam ns but nost of all for the

10 pposer’ s Exhibit 13 (custoner letter).

12 Opposer’ s Exhi bit

No

11 Opposer’s Exhibit No. 14 (custoner letter).
No. 19 (letter from custoner Bobby Muy).
No

13 pposer’ s Exhi bit 48 (opposer’s brochure text).

14 Opposer’s Exhibit Nos. 48, 67 and 68 (testinmonial from
custoner Joe Cal houn, reprinted in opposer’s brochures).
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extra added bloomto give you the edge in the
show and sale ring;*

The hair has a fresher, deeper bloomthan in
t he past;'®

has al so given us the extra hair and bl oom
to make them chanpions;*’

| saw results in a hurry, |anmbs showed nore
bl oom and vi gor during the grow ng period”;*®

[ Show Bl oom provides just what the name
i mplies — bloom*®

Show Bloomis a nutritionally conplete

suppl ement and conditioner designed to give
show ani mal s the extra bl oom judges notice -
and reward!; ?°

and give themthe extra bloomto be
wi nners in the show ring;?#

. we find that by using show bloonl there is
a different bloomto the nuscle and firmess
to the finish;?

15 Opposer’s Exhibit Nos. 48, 56, 58 and 71 (testinonial from
custoner Shane Lindsey, reprinted in opposer’s brochures).

16 Opposer’s Exhibit No. 56 (testinonial from custoner Bobby
May, reprinted in opposer’s brochure).

17 Opposer’s Exhibit Nos. 57 and 60 (testinonial from customer
Troy Thomas, reprinted in opposer’s brochures).

18 Opposer’s Exhibit Nos. 67 and 68 (testinonial from custoner
Quy Reinarz, reprinted in opposer’s brochures).

19 Opposer’s Exhibit Nos. 67 and 68 (testinonial from custoner
J.B. Massey, reprinted in opposer’s brochures).

20 pposer’s Exhibit No. 73 (opposer’s advertisement text in
Countrymar k Co-op brochure).

21 Opposer’s Exhibit No. 73 (additional advertisenent text in
Countrymar k Co-op brochure).
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Adds shine and bloomto the hair ...:?

Rinse cattle daily. Treat their hair |ike

human hair. Keep conditioners and oils in

hair. Sinply rinsing tends to dry the hair
and scalp out. \When this occurs, hair wll

not grow and have the bl oomyou want it to

have; %

You will |ove how STAR-GLO gi ves your ani mal
better hair growth, healthier skin and an

i ncreased appetite to achieve ultinmte show
bl oom ?° and

Keeps show hogs fresh and keeps their bl oom
during stress of show season.

Based on the above-quoted dictionary definition and
on this evidence of how opposer and others commonly use
the term we find that BLOOM wunlike BOOST, is a term of
art which has a specific, readily-recogni zed neani ng as
applied to show animals and as used in connection with

the goods involved in this case; it refers specifically

22 Opposer’ s Exhibit No. 83 (testinonial fromJimy Strube,
reprinted in opposer’s advertisenent in The National Livestock

Exhi bi t or magazi ne).

23 Opposer’s Exhibit No. 84 (testinonial from Chad Bush,
reprinted in opposer’s advertisenent in The National Livestock

Exhi bi t or magazi ne) .

24 Opposer’ s Exhibit No. 86 (article/pronotional piece by Dan
Leddy in Purple Grcle nmagazi ne; see Mizzo Testinony Depo. at
99- 101) .

2> (pposer’s Exhibit No. 90 (advertisement in Sullivan Supply
catal og for feed supplenent called Star*d o).
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to the condition of an animal’s coat. Purchasers
encountering opposer’s mark on opposer’s goods w ||
ascribe this specific meaning to BLOOM rather than the
nore generalized neaning for which opposer argues.
BOOST, by contrast, has no such specific nmeaning as
applied to these goods, but carries instead the nore
general i zed connotation of “assistance” or “increase.”
Nor are the two ternms brought any closer together in
meani ng by virtue of their being conmbined with the highly
suggestive term SHON Opposer’s mark SHOW BLOOM wi | | be
readi |y understood by purchasers to refer specifically to
the bl oomon the coat of a show animal which will result
fromuse of opposer’s product. Applicant’s mark
SHOWBOOST carries no such specific nmeaning, connoting
nore generally that applicant’s product will help inprove
the overall condition of an animal being prepared for
show.

For these reasons, and especially due to the
presence in opposer’s mark of the termof art BLOOM and
t he absence of that termof art fromapplicant’s mark, we
find that applicant’s mark and opposer’s mark are nore

dissimlar than simlar in ternms of neaning.

26 pposer’s Exhibit No. 91 (advertisenment in Valley Vet Supply
catal og for feed suppl enent product called Barrow Booster).
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We also find that the marks are nore dissimlar than
simlar when conpared in ternms of appearance. Opposer
argues that the marks | ook sinilar because they both
consist of nine letters, seven of which are identical
including the first five letters and two of the |ast four
| etters, and because both marks begin with the word SHOW
foll owed by a second, five-letter word beginning with the
letter “B” and including a double “O.” Although
opposer’s observations certainly are correct, we are not
persuaded t hat purchasers woul d engage in this sort of
|l etter-by-letter analysis and conpari son when view ng the
marks. Rather, in viewing the marks, purchasers wll
read the words conprising the marks. The marks obvi ously
| ook simlar to the extent that they both start with the
hi ghly suggestive? word SHOW but BLOOM and BOOST are
common words which woul d be readily recogni zed as such
and which are readily distinguishable fromeach other in
terms of appearance, notw thstanding their shared
letters. We find that when the marks are viewed in their
entireties in terms of appearance, their dissimlarities
outweigh their simlarities.

Conparing the marks next in ternms of sound, we find

that the marks are simlar to the extent that (1) they

2" See discussion supra at pp. 18-19.
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both are conprised of two syllables, (2) the first
syllable in applicant’s mark (sho) sounds identical to
the first syllable in opposer’s mark, and (3) the second

syl l abl e of each mark begins with “b” and has the

i dentical -sounding “0” vowel sound. W further find that
the marks are dissimlar to the extent that (1) the “b”
in opposer’s mark is followed by an “I” which gives
opposer’s mark, but not applicant’s mark, a “bl” sound at
t he begi nning of the second syllable, and (2) applicant’s
mark ends in an “st” sound while opposer’s mark ends in
an “nm’ sound. We also note, again, that each of the

mar ks is conprised of, and woul d be heard as, two

readi |l y-recogni zabl e words. SHOW sounds the same in both

mar ks, but BLOOM and BOOST, despite their shared “b” and

0” sounds, are two different-soundi ng words when
considered in their entireties. W find that the
differences in sound between the words BLOOM and BOOST
suffice to render the marks, as a whole, dissimlar
rather than simlar in ternms of sound.

We are not persuaded by opposer’s argunent that the
simlarity in the sound of the two marks is increased or
exacerbated by the fact that the goods often are marketed

by means of word-of-nmuth recomendations, without

acconmpanyi ng vi sual depictions of the marks, at |ivestock

28



OQpposition No. 109, 065

shows which by their nature are very noisy. First, there
is no clear evidence of record fromwhich we can find
t hat the anbient noise at |ivestock shows typically is so
great that normal conversation would be hindered to the
extent that purchasers would not be able to aurally
di sti ngui sh SHOW BLOOM from SHOABOOST. The sol e evi dence
cited by opposer on this question is the follow ng
testi mony of opposer’s president M. Mizzo:

And one of the things we tal ked about when we

first saw this Showboost product — in fact, |

think it was — well, | forget who said

sonet hi ng, you know, he said, you know, if

you' re standing in a barn and if there is

cattle or if there is whatever and there is

peopl e tal king, and they usually have

forklifts or, you know, mechanized, they pick

up all the old hay and whatever, and you're

tal king and there is a kind of this din, and

you tal k about Show Bl oom or Showboost, it

woul d be real easy to mshear it, | guess, if

that’s such a thing, or m sunderstand it.
(Muzzo Testinony Depo. at 125-26.) This testinmony fails
to support the factual proposition for which opposer
cites it. These statenents regarding the amount of noise
in the barns are the hearsay statenents of an
uni dentified person which are, in any event, too

condi tional and conjectural to nerit significant

probative val ue.
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Second, the record as a whol e does not support

opposer’s contention that these conversations at
i vestock shows are likely to take place without the aid
of any visual depictions of the marks. M. Mizzo
testified: “And one of the things that we do at every
show that has animals is we go through the barns, at best
we talk to the people, and at worst we | eave them
literature on their show box or in their stall.” (Mizzo
Testimony Depo. at 81.) Likew se:

So what we do is we'll take literature and

we’' || take posters and we'll tape themto

walls and to colums. Cenerally we like to

put them by doors so people see them And

we're not the only ones that do that. In sone

of the bigger shows there will be literature

and posters and handouts and everything el se

that you can stick on a wall all over the

pl ace. | mean we obviously try to get our

name out. And it’s real inmportant to us, and

we’'ve tried to nake — we’ve tried to get out

as nmuch tangible literature and just tangible

property, tangible stuff so that we inprinted

t hat | ogo on people’s m nds.
(Id. at 82.) M. Mizzo also testified that in every row
of the barn there m ght be a half-dozen stalls in which
coul d be seen a bag or bucket of opposer’s product in its
original packaging. (1d. at 83-86.)

Finally, if we put aside the problenms with opposer’s

proof and assune that the barns in fact are | oud and that

t he verbal exchanges which constitute opposer’s word- of -
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nmout h marketing are acconpani ed by few or no visua

depi ctions of the marks, we nonetheless find that, even
in the circunstances posited by opposer, SHOW BLOOM and
SHOWBOOST are sufficiently dissimlar in ternms of sound
that they would not be aurally confused.

When we conpare the marks in their entireties as to
appearance, sound and nmeaning, we find that their
dissimlarities outweigh their simlarities, and that the
mar ks |ikewi se are dissimlar rather than simlar in
terms of their overall commercial inpressions.

In summary, after careful consideration of the

evi dence of record with respect to the rel evant du Pont

factors and the parties’ arguments with respect thereto,®®

28 pposer al so has argued that applicant adopted its mark

either in bad faith or with reckless disregard of opposer’s
prior rights in opposer’s mark, inasnuch as applicant had actua
know edge of opposer’s mark prior to applicant’s adoption of its
own mark, and because, despite such know edge and despite
applicant’s status as a “tradenark-savvy” conpany, applicant
failed to conduct a conplete trademark search prior to adopting
its mark and applying for registration. The defendant’s all eged
bad faith adoption of its mark is not expressly included anong
the du Pont |ikelihood of confusion evidentiary factors, but if
evi dence of such bad faith is present in the record, we
certainly may consider it. |In this case, we find no such bad
faith on applicant’s part. Even assum ng that opposer is
correct in contending that applicant had actual know edge of
opposer’s mark prior to applicant’s adoption of its own mark (an
assunption which is by no nmeans mandated by the evi dence of
record), there is absolutely no evidence that applicant adopted
its mark with the intention of trading on opposer’s goodwl|I.

Li kewi se, even assuming (w thout so finding) that applicant
failed to conduct a conplete trademark search, we find that such
failure is irrelevant to our |ikelihood of confusion analysis in
this case. The case cited by opposer, International Star C ass
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we conclude that there is no likelihood of confusion in
this case. That is, notwthstanding the fact that the
parties are using their respective marks on identical
goods which are marketed in the sanme trade channel s and
to the sane purchasers, we find that the marks are too
dissimlar, especially in terns of their neanings and
their overall comrercial inpressions, to support a
determ nation that confusion is likely. W find that
opposer’s mark has a rather specific connotation and
commercial inpression as applied to the goods, neither of
whi ch are shared by applicant’s mark. Moreover, we find
t hat opposer’s mark i s sonewhat suggestive, and that it
is not entitled to a scope of protection which is so w de
as to preclude registration of applicant’s dissimlar
mar k. See generally Kellogg Co. v. Pack’ Em Enterprises
Inc., 14 USPQ2d 1545 (TTAB 1990), aff’'d, 951 F.2d 330, 21
USP@2d 1142 (Fed. Cir. 1991).

Deci sion: The opposition is disnissed.

Yacht Racing Association v. Tormy Hilfiger U S. A Inc., 146 F.3d
66, 46 USPQ2d 1492 (2d. Cir. 1998), is a civil infringenment and
unfair conpetition case which is inapposite to this opposition
proceedi ng both as to its facts and as to the applicable |egal
standards. In short, to the extent that the applicant’s intent
in adopting its mark is a factor to be considered in our

i kel i hood of confusion analysis, we deemthat factor to be
neutral in this case.
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