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James Stout has filed an application to register the
mar k NEBULA NI NE for "entertai nment, nanely, |ive
per formances by a nusical group."?

Sci ence Fiction Witers of America, Inc., d/b/a
Science Fiction and Fantasy Witers of Anerica has
opposed registration on the ground that since 1965 it has
continuously used the mark NEBULA AWARD i n connection
with the sale of goods and services in interstate
commerce "to honor the work of outstanding science
fiction witers and pronmote the field of science fiction
to readers and ot her consuners of science fiction
materials; that its use of the mark has been valid and
conti nuous and not abandoned; that the mark is used to
pronmote an annual awards banquet and for "the annual
publication of anthol ogi es"; that opposer has devel oped
extensive good will and consuner recognition; and that,
"[i]n view of the simlarity of the respective marks and
the related nature of the services of the respective
parties" that there is a |likelihood of confusion or
m st ake by consumers or that they would be deceived.

Applicant has expressly or effectively denied the

salient allegations of the notice of opposition.

! Serial No. 75/377,639, filed on Cctober 14, 1997, which
all eges a date of first use of Cctober 31, 1992 and a date of
first use in commerce of March 15, 1993.
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Applicant also affirmatively pleads that its mark is

di stinctive, but that opposer's mark is not, since
""NEBULA'" is a commpon astronom cal term and cannot be
distinctive to the opposer.” Finally, applicant
affirmatively pleads that there is no likelihood of
confusi on because the parties' marks are not simlar and
opposer uses its mark "in connection with a literary
award given by witers while Applicant's mark is used in
the nusic field."

The record includes the pleadings, the file of the
opposed application, and a single notice of reliance
filed by opposer. The notice of reliance introduces
applicant's responses to opposer's interrogatories;
applicant's responses to opposer's request for
adm ssions; applicant's witten responses to opposer's
request for production of docunments and things, and
docunments actually produced; certain printed
publications; a stipulation by the parties that testinony
may be taken by affidavit; and affidavits fromthree

wi t nesses, including attached exhibits.?

2 A notice of reliance nust be filed during a party's testinmony
period. See TBMP 8§718.02(a). In addition, docunents produced

in response to a party's request for production usually cannot

be introduced into the record by notice of reliance, but nmay be
consi dered by the Board if the non-offering party does not

obj ect. See TBWP 8711.
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Applicant did not submt any testinony or other
evidence. Both parties submtted briefs, but no oral
heari ng was requested.

Al t hough the applicant has all eged dates of first
use in the application, these dates have not been
establi shed by evidence in this case. Thus, we consider
the application filing date as applicant's constructive

date of first use. See Lone Star Manufacturing Co., Inc.

v. Bill Beasley, Inc., 182 USPQ 368 (CCPA 1974) and The

Chi cago Corporation v. North Anerican Chicago Corp., 20

uUsP@2d 1715 (TTAB 1991). We find the evidence submtted
by opposer sufficient to prove that opposer not only used
its mark prior to applicant's filing date, but also that
opposer's use of its mark, both for its annual award
ceremoni es and for its annual anthol ogi es, has been
continuous and has not been abandoned. Moreover,
applicant submtted no evidence to the contrary. Thus,
we find for opposer on the issue of priority and are |left

to consider the question of |ikelihood of confusion.

In this case, opposer's testinony period closed August 2, 1999,
but its notice of reliance has a certificate of mailing dated
Septenber 1, 1999. Applicant has filed a brief but did not
object therein to either opposer's late filing of its notice of
reliance or opposer's subm ssion of produced docunments by notice
of reliance. Nor did applicant, prior to briefing, separately
object to, or nove to strike, the notice of reliance or any
portion thereof. Accordingly, we have considered the notice and
all acconpanying naterial.
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In any likelihood of confusion analysis, two key
considerations are the simlarity or dissimlarity of the
goods and the simlarity or dissimlarity of the marks.

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976) (“the fundanental
i nqui ry mandated by Section 2(d) goes to the cunul ative
effect of differences in the essential characteristics of
the goods and differences in the mark”). W consi der,
first, the parties' respective goods and services.
Opposer has established that it uses its mark in
connection with an annual awards cerenony, and rel ated
activities, and a series of books which, on an annual
basis, collect and reprint literary works which have won
opposer's awards. Applicant, in contrast, seeks
registration of its mark for "entertai nnent, nanmely, live
performances by a nusical group.” W find the goods and
services of the parties dissimlar. Opposer argues that
"[b] ecause of the nature of dissem nation of
entertai nnent services today, 'entertainnment' is an
anor phous and expandi ng class.” The argunent, however,
is wthout any evidentiary support.
In regard to the channels of trade for the parties’
respective goods and servi ces, opposer argues that "the

nunmber of potential markets for goods or services such as
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t hose provided by both Opposer and Applicant are
consol i dated"” and "the goods or services are so simlar
t hat the channels of trade have nerged." The record,
however, provides no support for these argunents.
Opposer, for exanple, asserts that its anthol ogi es
"are avail able through brick and nortar and on-1line book
deal ers and are pronmoted with advertising in traditional
print publications as well as on-Iline publications.”
However, apart fromthe Sumrer 1996 issue of its own

menber publication, The Bulletin of the Science Fiction

and Fantasy Witers of America, which contains an

advertisement from the publisher of NEBULA AWARDS 30,
opposer has offered no testinony or evidence to support
this argument.?®

Opposer also alleges the followng as facts: that
"in the recent past"” it has "optioned the NEBULA mark for
a television anthol ogy series based on NEBULA AWARD
W nning stories"; that its anthol ogies and applicant's
nmusi cal recordings are avail able through "the Amazon. com
website"; that other Internet search engines can retrieve

references to both parties; and that both parties use the

3 The Bulletin, according to the evidence, is prinmarily a
publication for nenbers of opposer's organization, but may be
avail abl e in sone bookstores and can be purchased by
subscription by any menber of the public. W have no evidence,
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I nternet to pronote their goods and services. Apart from
evi dence that opposer mamintains a website and that
applicant markets its nusic via the Internet, none of

t hese allegations is supported by the record.

Mor eover, opposer's argunment regarding trade
channel s overl ooks the fact that applicant's services, as
identified, are limted to live nusical performances. W
| ook to the respective identifications of the parties’
goods and services to determ ne their scope.

In further support of its allegation of |ikelihood
of confusi on, opposer notes that applicant has, in
response to a request for adm ssion, admtted famliarity
with science fiction; and opposer goes on to assert that
applicant's "nmusic invokes science fiction" and opposer
is, therefore, "justifiably concerned that Applicant is
treading on the good will Opposer has devel oped.” The
only evidence which can be argued to support opposer's
characteri zation of applicant's nmusic is a docunent filed
as a specinen in applicant's application, produced by
applicant to opposer during discovery, and made of record
wi th opposer's notice of reliance, which states: "From
the outer limts of our universe, these two powerful

performers [applicant and his former nusical partner]

however, regarding outlets in which it may be sold or nunber of
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Wil inspire you with their uplifting progressive
trance.” We find this insufficient support for opposer's
al l egation that applicant is "treading on the good wl|
Opposer has devel oped. "

Next we turn to the parties' marks. For our
assessnent of the marks®, we take judicial notice of the
follow ng definition of "Nebul a":

1. Astron. a. a cloudlike, lum nous or dark mass
conposed of gases and small anounts of dust. b.
Also called planetary nebula. a central star
surrounded by a gaseous envel ope. c. Also called
extragal actic nebul a. an exterior gal axy.

889 The Random House College Dictionary (Rev.
ed. 1982)

Thus, in connection with opposer's goods and
services, the term "NEBULA," at nost, vaguely suggests
outer space, which often is the setting for science
fiction stories. The term"AWARD" in opposer's mark is

descri ptive when used in conjunction with opposer's

subscri bers.

* pposer has established that, in 1975, a |icensee produced
NEBULA AWARD STORIES NINE. There is no evidence, however, that
this title functioned as a trademark or, if so, that opposer has
any current trademark rights in this phrase. Moreover, opposer
did not plead use of any specific mark other than NEBULA AWARD.
Therefore, our focus herein is only on opposer’'s NEBULA AWARD
mar k and applicant's NEBULA N NE mar k.
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annual award cerenoni es and published ant hol ogi es of
award-wi nning literary works.”>

Opposer clains it has a strong mark; and, in this
regard, opposer has established that it has held its
annual award cerenoni es throughout the United States and
that the cerenpnies and related events are open to the
public, so long as they are willing to pay requisite
entrance fees. There is no evidence, however, regarding
public attendance at any particul ar cerenony or event.
Though opposer argues that its cerenonies "have been
covered by the printed press and on such tel evision
prograns as SCl-Fl Buzz on the SCI-FI Channel,” it has
offered no testinony or evidence to support the argunent,

ot her than evidence of coverage in the Pittsburgh Post-

Gazette of the 1999 cerenpny.
Opposer estimates that it has earned "substanti al
royalties" fromsales of its anthol ogies, yet has

proffered no revenue figures to support this claim

® During the pendency of this proceeding, opposer obtained two
regi strations for the mark NEBULA AWARDS; one is for the mark as
used for opposer's annual awards cerenonies and the other is for
opposer's annual anthologies. |In each instance, the
registration includes a disclainmer of "AWARDS". In this case,
however, opposer is relying not on these registrations, but on
its allegation of prior and continuous use of NEBULA AWARD f or
its goods and services. Opposer does not contend that "AWARD
is not descriptive in connection with its goods and services and
there can be no serious question on the point.
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either for all the years it has published ant hol ogi es or
for any particular year. The nost we have been able to
determ ne, based on our review of opposer's subm ssion of
its 1988 application for tax exenpt status, is that
opposer's inconme from ant hol ogies for the years 1984-87
total ed no nore than $20,000.° Thus, we have insufficient
evidence from which to draw concl usi ons about the nature
and extent of public awareness of opposer's mark in
connection with its goods and services.

Regardi ng applicant's mark, there is insufficient
evidence to establish that NEBULA NI NE, or the individual
terms in the mark, have any descriptive or suggestive
significance in connection with applicant's recited
servi ces.

Conparing the parties' marks, while it is true that
both marks share the initial term "NEBULA, " we find that
the difference in the additional ternms in each mark | end
the marks, considered in their entireties, different
appearances and connotations. W find the overal
commerci al inpressions of the parties' marks to be quite

di fferent.

® The application reports total income for those four years of
$189, 500, and states that approxi mtely 10 percent of opposer's
incone is attributable to sales of its anthol ogi es.

10
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In sum notw thstanding that the narks share the
same initial term the marks are sufficiently different
t hat, when used on the dissimlar goods and services
involved in this case, we find no |ikelihood that

consuners would be confused, or m staken, or deceived.

11
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Deci si on:

The opposition is dism ssed.

12

C. E. Wlters

D. E. Bucher

G. F. Rogers

Adm ni strative TrademarKk
Judges, Trademark Tri al
and Appeal Board



