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Opi nion by Wendel, Adm nistrative Trademark Judge:

Kent Christopher Lyons filed an application to register
the mark YELLOW DOG SPORT for “nmen’s, wonen’s and children’s
clothing, nanely, shirts, sweatshirts, pants, jackets, hats,

caps and active wear . "]

! Serial No. 75/374,625, filed October 16, 1997, based on an
al l egation of a bona fide intention to use the mark in commerce.
A di scl ai mer has been entered of the word SPORT.
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Joseph J. Juras filed an opposition to registration of
the mark on the ground of priority of use and |ikelihood of
confusi on under Section 2(d) of the Trademark Act. Qpposer
all eges that, since prior to applicant’s filing date,
opposer has used the mark YELLOW DOG, either alone or in
conmbi nation wth other words, for T-shirts; that he has sold
YELLOWDOG T-shirts since at |least as early as July 1997;
that applicant’s YELLOW DOG SPORT mark is confusingly
simlar to opposer’s mark; that use of applicant’s mark in
connection with his goods is likely to cause confusion; and
t hat opposer filed an application for the mark YELLOW DOG
NANTUCKET for T-shirts and other clothing itens on June 30,
1998 whi ch has been refused regi stration under Section 2(d)
over applicant’s pending application.

Applicant, in his answer, denied the salient
al l egations of the notice of opposition and set forth the
affirmative defense of unclean hands.?

The Record

The record consists of the file of the involved
application; opposer’s trial testinony deposition, with
acconpanyi ng exhibits, of Joseph J. Juras; certain of
applicant’s discovery responses nmade of record by opposer’s

notice of reliance and certain of opposer’s discovery

2 Applicant has failed to pursue this affirmative defense and
accordi ngly we have given no consideration thereto.
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responses nade of record by applicant’s notice of reliance.EI
Bot h opposer and applicant have filed briefs but an oral
heari ng was not requested.

Qpposer initiated his first activities wth respect to
the sale of T-shirts bearing the mark YELLOW DOG NANTUCKET
in May 1997 when he had twelve white T-shirts and two rugby
shirts printed for himby College Corner in Potsdam New
York. (lInvoice for T-shirts Exhibit 2 and sale receipt for
rugby shirts Exhibit 3). He set up an additional telephone
line in New York State in June 1997 for voice mail box
messages With respect to sale of his T-shirts. (Exhibit 4).
Qpposer testified that after the first twelve T-shirts were
shi pped to him he shipped sonme to Nantucket for sale,
“right after they were produced in May or June of 1997.”
(Deposition p. 11). He described this shipnent and
subsequent receiving of funds as his first sale. Upon
cross-exam nation, nore particulars were given as to the
sale of these twelve T-shirts. Opposer testified that he
approached the retailer Gazebo Qutfitters in Nantucket in
June 1997 who agreed to purchase eight T-shirts for sale at
their retail location; that the T-shirts were sold; and that
opposer was given noney for the T-shirts in July 1997.

(Deposition p. 55-57). QOpposer further testified that the

> W note that Exhibits 46, 48 and 49 whi ch acconpani ed opposer’s
trial testinony deposition automatically becane of record for al
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remai ning four T-shirts were sold by himdirectly to

i ndi vidual s residing in Nantucket, nam ng three of the four
persons. Wen questioned as to the date of these sales,
opposer first stated “June and July” but subsequently
identified the tinme of his first sale as the weekend of the
Fourth of July. (Deposition p.65-67). Opposer made no nore
sales in 1997.

In May-July 1998 opposer had several orders of T-shirts
produced for himby the Holy Shirt Conpany, and these T-
shirts were subsequently sold at retail outlets in
Nantucket. (Exhibits 7-17). In 1999 T-shirts were simlarly
produced for opposer and subsequently sold in the sunmer
months in retail outlets in both Nantucket and Skaneatel es,
BEM/Ybrk.EI(Exhibits 18-45). (QOpposer has also sold to
i ndividuals contacting himvia the Internet. Qpposer
testified that he sold approximately 4000 T-shirts in 1998
and 2000 T-shirts in 1999.

Opposer identified a handbill (Exhibit 48) which he
stated was posted on nessage boards advertising his T-shirts
in June 1997 directing persons to Gazebo Qutfitters to
purchase his YELLOW DOG NANTUCKET T-shirts and an

advertisenment (Exhibit 49) which was sent in the summers of

pur poses and there was no need for applicant to nake the sane of
record by neans of his notice of reliance.

* The shirts sold in Skaneateles were printed with the

desi gnati on YELLOW DOG SKANEATELES.
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1997-1999 to various retail outlets soliciting the purchase
of T-shirts.

Applicant filed his intent-to-use application on
Oct ober 16, 1997. Applicant has filed no evidence of actual
use of his mark, although in an interrogatory response he
gave a date of first use of Decenber 15, 1997.

The Opposition

The primary issue in this opposition is that of
priority. Applicant, by the filing of his application is
entitled to a constructive use date of Cctober 16, 1997.
Qpposer, in his notice of opposition, has alleged a first
use date of July 1997. The burden of proof upon opposer as
to a priority date of July 1997 is that of a preponderance
of the evidence. See Hydro-Dynamcs Inc. v. CGeorge Putnam &
Conmpany, 811 F.2d 1470,1 USPQ2d 1772 (Fed. G r. 1987).

Al t hough applicant contends that opposer is under the
heavi er burden of clear and convincing evidence, we do not
find this to be the case. Such a standard is appropriate
when an applicant is attenpting to prove a date earlier than
that alleged in its application. Here, although opposer has
a pending application, the first use date alleged therein is
July 3, 1997. As stated above, opposer alleges a date of
July 1997 in the notice of opposition. Although there may
be sone testinony as to first sales in June, no date earlier

than a tinme in July 1997 is needed to establish use prior to
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applicant’s filing date. Accordingly, the heavier burden of
cl ear and convincing evidence of prior use is not applicable
her e.

The next matter of contention is the nature of the
evi dence upon which opposer is relying. Applicant strongly
argues that the oral testinony of opposer as to his first
sales with little or no docunentary evidence as support is
insufficient to establish priority. The oral testinony of a
single witness may suffice, however, in proving priority, if
sufficiently probative. The determ native factor is whether
the testinony of this one witness is not characterized by
contradictions, inconsistencies, and indefiniteness, but
rather carries a conviction of accuracy and applicability.
In re B. R Baker Co. v. Lebow Bros., 150 F.2d 580, 66 USPQ
232 (CCPA 1945).

Applicant maintains that the oral testinony of Joseph
Juras, opposer’s only witness is in fact characterized by
contradictions, inconsistencies and indefiniteness.
Applicant points in particular to variations in opposer’s
testinony as to the exact date of first sale from June 1997
to the weekend of the Fourth of July. Wile we agree that
sone inconsistencies do appear in this testinony, we do not
consider these nore than mnor in nature. Wether opposer
made his first individual sale in June or early July, and

whet her he approached Gazebo Qutfitters to sell his T-shirts
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in June or the Fourth of July weekend is of little
consequence. The evidence clearly shows that opposer had
YELLOW DOG NANTUCKET T-shirts produced for himby June 1997
and that he received paynent for the eight T-shirts turned
over to Gazebo Qutfitters for sale by July 1997. \Wet her
the four additional individual sales were in June or not
until early July and whether at |east one was to a friend is
insignificant. QOpposer’s testinony and acconpanyi ng
evidence is sufficiently probative to show sales of T-shirts
by at least July 1997, a date well prior to the constructive
use date upon which applicant may rely. It is the evidence
as a whole, rather than any one particul ar piece, which nust
be | ooked at in determning prior use. See Wst Florida
Seafood Inc. v Jet Restaurants Inc., 31 F.3d 1122, 31 USPQd
1660 (Fed. Cir. 1994).

Appl i cant further challenges both the | ack of
docunent ary evidence to support this testinony and the
accuracy of opposer’s testinony with respect to the
advertising materials which were introduced. Wile the
docunentary evidence is mniml with respect to the first
sales, we find the oral testinony sufficient to overcone
this paucity of docunentary evidence. The fact that there
are apparent contradictions in at |east the advertising
material of Exhibit 49 which would nake distribution of this

material in the sunmer of 1997 unlikely is imaterial to
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opposer’s proof of first use by at |east July 1997. Qpposer
is not relying on this advertising to support any anal ogous
use theory as would nake the authenticity of the material
and tinme of distribution essential. Furthernore, even
t hough the handbill of Exhibit 48 bears a | ocal
Massachusetts tel ephone nunber, rather than the New York
nunber opposer had allegedly set up for this purpose, we
cannot totally disregard opposer’s testinony that this
handbi | | was posted during the sunmer of 1997.

In addition, applicant has challenged the volune of the
1997 sales, arguing that the sale of twelve T-shirts, even
if proven, is de mnims and does not constitute adequate
use for purposes of priority. Wuat is “de mnims” nust be
consi dered, however, in terns of the nature of the itens and
the industry in question. Here we are concerned with T-
shirts which were being sold either at a retail outlet in
Nant ucket or individually. Opposer was an individual
entrepreneur. Under these circunstances, we find the sale
of twelve T-shirts in the first year sufficient to establish
prior use. See Brewski Beer Co. v. Brewski Brothers Inc.,
47 USPQ2d 1281 (TTAB 1998) (sal e by business consisting of
three persons of two or three dozen shirts in the year of
1986, sone of which were to other than famly and friends,

sufficient to establish use comencing as early as 1986).



Opposi tion No. 113, 737

W find the subsequent evidence thoroughly convincing
as to opposer’s continued use of its YELLOWDOG mark on T-
shirts. The docunentary evidence fully supports the
production and sale of T-shirts in the sumrer nonths of both
1998 and 1999, with increasing sales figures. VWhile
applicant argues that there is no evidence of opposer’s
intent to continue his business in the period fromthe
sumer of 1997 until May 1998, we do not find evidence of
this nature necessary. As pointed out by the court in West
Fl ori da Seafood Inc. v. Jet Restaurants Inc., supra, 31
USPQ2d at 1665, Section 2(d) does not speak of continuous
use but rather whether the mark has been “previously used in
the United States by another and not abandoned.” Here there
is no question of abandonnent. Opposer resuned his business
activities in the sumer of 1998 and again in the sunmer of
1999. The business was clearly seasonal in nature and
opposer nerely foll owed a reasonabl e pattern.EI

Accordingly, we find the evidence of record fully
adequate to establish by a preponderance of the evidence
opposer’s prior use of the mark YELLOW DOG NANTUCKET for T-
shirts.

Thus, we turn to the issue of |ikelihood of confusion,

maki ng our determ nation on the basis of those of the

> W note that on cross-exam nation, opposer testified that
Nant ucket was a “seasonal” island; that businesses only operate
from Menorial Day through Labor Day. (Deposition p. 97).
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du PontBl factors which are relevant in view of the evidence
of record. Two key considerations in any analysis are the
simlarity or dissimlarity of the respective marks and the
simlarity or dissimlarity of the goods with which the

mar ks are being used. See Federated Foods, Inc. v. Fort
Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); In
re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999).

Looking first to the marks YELLOW DOG NANTUCKEﬁﬂand
YELLOW DOG SPORT, we find the dom nant portion in each to be
the term YELLOW DOG Wil e marks nust be considered in
their entireties in determning |Iikelihood of confusion, it
is well established that there is nothing inproper in giving
nore or less weight to a particular portion of a mark. See
In re National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cir. 1985). Although disclainmed or descriptive matter
cannot be ignored, the fact remains that consuners are nore
likely to rely upon the non-descriptive portion of a mark as
an indication of source. See Hilson Research Inc. v.

Soci ety for Human Resource Managenent, 27 USPQRd 1423 (TTAB
1993). Here consuners would be nuch nore likely to look to

the YELLOW DOG portion of the respective marks as an

® Inre E.I. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).

" Wi | e opposer frequently refers to his YELLOWDOG mark, the
mar k for which prior use has been established is YELLOW DOG

10
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i ndi cation of source, rather than the disclainmed wrd SPORT
in applicant’s mark or the geographically descriptive term
NANTUCKET i n opposer’s mark. Al though there are obvious
differences in the appearance and sound of the nmarks as a
whol e, the overall commercial inpressions are highly
simlar.

Al t hough applicant argues that consideration nust be
given to the differences in the visual elenments which
acconpany the marks, we nust point out that applicant is
seeking to register the mark YELLOW DOG SPORT in bl ock
|l etters, with no acconpanyi ng design features. Wile
opposer’s use of its mark YELLOW DOG NANTUCKET on T-shirts
is in the presence of a dog figure, applicant’s mark, as
sought to be registered, is unrestricted as to any
acconpanyi ng visual elenents. There is no evidence of
record of any use by applicant of his mark, much | ess of the
manner of use. By seeking registration of his mark in a
typed drawing form applicant is free to adopt a
presentation identical to opposer’s. See Squirtco v. Tony
Corp., 697 F.2d 1038, 216 USPQ 937 (Fed. Cir. 1983).

Turning to the goods at hand, we find that the T-shirts
of opposer are fully enconpassed by the “shirts” of
applicant. Furthernore, since there are no limtations in

the identification of goods in the application as to any

NANTUCKET. Thus, our analysis of |ikelihood of confusion has

11
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particul ar channels of trade, we nust assune that
applicant’s goods would travel in all the normal channels of
trade and be sold to all the usual purchasers for goods of
this nature. See Canadi an |Inperial Bank v. Wlls Fargo
Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Gir. 1987). As
such, the potential purchasers and the retail outlets for
applicant’s clothing itens, including shirts, nust be
presuned to be the sanme as those for opposer's T-shirts.
Both being relatively inexpensive itens which would be
purchased wi thout great care, confusion is highly likely
when the simlar marks involved here are used thereon.

Al t hough applicant also raises the factor of the
strength of the parties’ marks, applicant has failed to
i ntroduce any evi dence what soever to substantiate its
argunent that “color DOG nmarks are wi dely used on cl othing
items. Hence, we nust accord no less than full protection
to opposer’s nark.

Accordingly, we find the relevant du Pont factors to
wei gh heavily in opposer’s favor on the issue of |ikelihood
of confusi on.

Deci sion: The opposition is sustained and registration

is refused to applicant.

been made on the basis of use of this nmark.
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