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use in the transfer of files via gl obal conputer
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i nformati on networks.”?

Opposer has brought this
opposition on the ground of I|ikelihood of confusion,
al l eging that opposer designs, manufactures, sells and
distributes integrated circuits, mcroprocessors, logic
devi ces, networking products and conmuni cati on nenori es;
that it has used its IDT trade name and trademark to
identify its conmpany and its products and services since
as early as June 1980; that it owns three trademark
registrations for |IDT and design marks, and a tradenmark
application for IDT and design; that applicant’s mark is
identical to opposer’s trade name and trademark, that
opposer uses its IDT mark with software and ot her goods
that are closely related to applicant’s, and that the
parties’ goods are purchased by the sanme cl ass of
purchasers through sim |l ar channels of trade; and, as a
result, applicant’s use of its mark is likely to cause
confusion or m stake or to deceive.

Appl i cant has denied the salient allegations of the
notice of opposition in its answer.

The case has been fully briefed;? an oral hearing was

not requested.

1 Application Serial No. 75/510, 183, filed June 29, 1998, and
asserting a bona fide intention to use the mark in comerce.

2 Wth its appeal brief applicant has subnmitted a copy of a
Board deci sion nmarked “This opinion is not citable as precedent
of the TTAB.” In its reply brief opposer objected to the
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Wth certain exceptions, the parties are in
agreenment as to what constitutes the record, which is set
out at pages 3 and 4 of opposer’s brief, and pages 2 and
3 of applicant’s brief. W now address the exceptions.
On January 8, 2001, after the filing of opposer’s nmmin
brief on the case, applicant filed a “Second Notice of
Rel i ance under Rul e Regardi ng Judicial Notice.”
Technically this is not a notice of reliance, which would
be manifestly untinely because applicant’s testinony
period had cl osed nore than three nonths earlier. W
therefore view it as a request that we take judicial
notice of the materials submtted with the notice. The
mat eri als consist of third-party registrations of
trademar ks taken fromthe USPTO el ectronic files, and
excepts fromforms filed with the U S. Securities and
Exchange Conmm ssion (SEC). We decline to judicially
notice these materials. It is well established that the
Board does not take judicial notice of registrations that
reside in the Patent and Trademark Office. |In re Duofold
Inc., 184 USPQ 638 (TTAB 1974). Nor are filings with the
SEC the kind of evidence of which the Board takes

judicial notice.

i nclusion of this docunent. Qpposer’s objection is well taken,
and the non-citable deci sion has not been consi der ed.
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On January 19, 2001, on the sane date opposer filed
its reply brief on the case, opposer, too, filed a
“Second Notice of Reliance re Rule Regarding Judici al
Notice.” Again, this is not technically a notice of
reliance, which would be manifestly untinely, but a
request that the Board take judicial notice of the
submtted materials, which consist of printouts of pages
fromapplicant’s Web site. The Board does not take
judicial notice of such material. Further, to consider
such material, after applicant’s brief on the case has
been fil ed, and applicant has no opportunity to respond,
woul d be prejudicial.

Accordi ngly, neither of the so-called second notices
of reliance have been consi dered.

Applicant has al so objected to, and has noved to
strike, five exhibits and related testi nony which were
i ntroduced by opposer during the cross-exam nation of
applicant’s witness Paul G ubbs. These exhibits consi st
of pages which opposer asserts were downl oaded from
applicant’s Web site. Applicant contends that these
exhi bits were not properly authenticated by the w tness
as being fromapplicant’s Web site, nor is there evidence
to show that M. G ubbs had personal know edge of the

matters contained in the exhibits. Opposer has opposed



Qpposition No. 115,082

the notion, and applicant has filed a reply brief in
support of it.

We grant applicant’s notion to the extent that
Exhibits 5, 6, 7, 9 and 12, and testinony relating solely
to the contents of those exhibits, have not been
considered. These exhibits were never properly
aut henticated by the witness. For exanple, with respect

to Exhibit 6, at the deposition it was opposer’'s attorney

who stated that “what’s been marked as Exhibit 6 is again
anot her collection of pages from MSA's Wb site...”

Grubbs dep., p. 48. M. G ubbs was never asked if he
recogni zed the docunent as being fromthe Web site; he
was sinmply asked to | ook at the docunment to determn ne
whet her the statements made in it were correct.®> Wth
respect to Exhibit 12, even opposer acknow edges t hat

“M. G ubbs did not expressly authenticate Exhibit 12,

nor did he seemto have much knowl edge about the four
trade shows or events listed in that exhibit.” Opposer’s
brief in opposition to the notion to strike, p. 12.

There are simlar problems with respect to authentication

of the remaining exhibits as well.

3 It should be noted that M. Grubbs’s testinmony in this regard

was that he was not famliar with the services provided by the
di vi si on.



Qpposition No. 115,082

Further, the Board is not persuaded by opposer’s
arguments to find these exhibits adm ssible under the
provi sions of Rules 901(4) and 902(7) of the Federal
Rul es of Evidence. See Raccioppi v. Apogee Inc., 47
USPQ2d 1368 (TTAB 1998). *

However, to the extent that M. Grubbs’ testified as
to his own knowl edge regarding the contents of the
exhibits in question, that testinmony is adm ssible. (It
woul d appear that applicant’s notion to strike does not
apply to such testinony in any case, in view of
applicant’s attorney’s agreenent with the statenent mde
by opposer’s attorney at M. G ubbs’ deposition, that
“even if certain exhibits are struck, any testinony from
the witness that’s based on his own know edge and not
necessarily on what’'s contained in those exhibits is not
going to be struck.”

The record, then, consists of the pleadings; the
file of the opposed application; applicant’s responses to
certain of opposer’s interrogatories, and opposer’s
responses to certain of applicant’s interrogatories,
submtted by the respective parties under notices of
reliance; the affidavit testinony, with exhibits, of

opposer’s wi tnesses Phil Bourekas, |sabelle MAndrews and

4 Even if the exhibits and all appurtenant testinony were
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applicant’s wi tnesses Paul G ubbs and Joseph Del val, and
the rebuttal testinony affidavit of Alisa Johnson;® and
t he cross-exan nation depositions, with exhibits, of Phi
Bour ekas, |sabelle McAndrews, Paul G ubbs® and Joseph
Del val .

| sabell e McAndrews testified as to the current
status and title of opposer’s pleaded registrations, and
al so made of record its registration which resulted from
the application asserted in the notice of opposition.
Accordi ngly, we deemthe pleadings to be anended to
include the latter registration. The record shows that

opposer owns the follow ng registrations:

Mar k Goods

Random access menory
appar at us’

considered, it would not change the result in this case.

> The parties stipulated that affidavit testinony could be
submtted. In view of the parties’ agreenent that M. Johnson’s
affidavit forms part of the record, we need not determ ne

whet her her testinony would constitute proper rebuttal.

® Consistent with our discussion above, the only exhibits of
record submitted with M. Gubbs’ testinmony are Exhibits Nos. 1
2 and 4.

" Registration No. 1,244,288, issued July 5, 1983. Section 8
affidavit accepted; Section 15 affidavit received. The
registration bears the statenent, “The mark conprises a circul ar
design within which is the sem conductor grid design and

mat hematical integral sign and the letters ‘dt’.” Further, no
claimis mude to the exclusive right to use the design of a

mat hemat i cal sem conductor grid or a mathematical integral sign
apart fromthe mark as shown.
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..-—ﬂ—-..
-

El ectroni ¢ sem conduct or
conponents, nanmely random
access nenori es,

progranmabl e read only
menories; bit-slice
appar at uses;

m croprocessors; sequencers;
error detection and
correction apparatuses;
register files; support
chips; multipliers; anal og-
to-digital converters; and
bi nary counters.?

Mar k Goods

El ectroni ¢ seni conduct or
conponents, nanely random
access nenori es;
progranmabl e read only
menories; bit-slice
appar at uses;

M Croprocessors; sequencers;
error detection and
correction apparatuses;
register files; support
chips; multipliers; anal og-
to-diagital converters: and

8 Registration No. 1,542,345, issued June 6, 1989. Section 8
affidavit accepted; Section 15 affidavit received. The
registration bears the statenent “The mark conprises the
stylized letters ‘I DI" and design.”
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to-digital converters; and
bi nary counters.®

Sem conduct or devi ces,

sem conduct or nenory

nodul es, conputer prograns
for use in the design and
appl i cation of sem conduct or
devi ces, m croprocessors,
and m crocontrol lers. ™

The evi dence opposer has provided regarding its use
of its mark and trade nane is relatively sketchy. For
exanpl e, opposer never provided specific testinony as to
the date on which it began using its trade nanme or any of
its four trademarks, relying only on the date of first
use indicated in each of the trademark registrations.
However, the date of use listed on a certificate of
registration, which nerely reflects the date of first use
provided by the registrant in its application, is not
evidence that the mark was actually used on that date.
See Section 7(b) of the Trademark Act, for the
presunptions provided by a certificate of registration.
Opposer’s evidence is also vague with respect to the

specific marks used on any of its goods. Throughout M.

® Registration No. 1,542, 346, issued June 6, 1989; Section 8
affidavit accepted; Section 15 affidavit received. The

regi stration bears the statements, “The lining in the mark are
i nherent elenents of the mark and are not intended to indicate
color” and “the mark conprises the stylized letters 'DT" within
a circular design which contains two dots."

10 Registration No. 2,300,863, issued Decenber 14, 1999.
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Bourekas’ testinmony he refers to the I DT marks wit hout

i ndicating the particular mark involved. Further, no
exhi bits showi ng actual trademark have been subm tted.
The only exhi bit opposer has submtted, aside fromits
registrations (and the exhibits as to applicant’s
activities) consists of several press releases. However,
the testinony pertaining to these rel eases nerely states
that the releases describe certain of opposer’s recently
devel oped products; there is no information as to the

di stribution of the rel eases.

Simlarly, although opposer has submtted testinmony
that it engages in print advertising, it has not provided
any information as to the publications in which it
adverti ses.

Priority is not in issue in view of opposer’s
registrations. See King Candy Conpany v. Eunice King' s
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).
Accordingly, we turn our attention to the issue of
i kel i hood of confusion. |In determning this question,
we have | ooked to the evidence submtted in connection
with the factors enunciated in In re E.I. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

Considering first the factor of fame, we cannot

agree with opposer that the mark I DT is fanous. The

10
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basis for its claimis that “by virtue of that

| ongst andi ng and conti nuous use—donestically and

i nternational |l y—©pposer has established the ‘I DT’ nmark as
a prom nent and recogni zable trademark...” Brief, p. 19.
To establish this claimopposer relies on its three
registrations (Nos. 1,244,288; 1,542,345 and 1,542, 346)
which claimfirst use dates of 1982. As noted above, the
dates of use recited in a trademark regi stration are not
evi dence of use of the mark. In any event, even
testinony that a mark has been used for twenty years is
not, by itself, sufficient to denmpbnstrate fane of a mark
since mniml sales over a twenty-year period would not,
in general, support a finding of fame. |In this case,
opposer has not provided any information at all as to the
amount of sal es of goods under any of the |IDT narks from
whi ch we coul d concl ude that the consum ng public regards
| DT as a fanmous mark. Simlarly, opposer has not shown
that it has engaged in substantial advertising efforts
whi ch woul d denonstrate the fame of its marks. The
affidavit of Alisa Johnson states that the conmpany “ran a
RISC fam |y of products advertisenent twenty-four tinmes
in Cal endar Year (CY) 1993 and eight times in CY 1994~
and that it “also ran an Orion (evaluation board/Kkit)

advertisenent fourteen tinmes in CY 1994 (and likely in CY

11
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1995).” Paragraph 3. It is not clear fromthis
affidavit whether the products advertised even showed or
were sold under any of the IDT trademarks pl eaded herein,
as opposer did not submt these advertisenents as
exhibits. Nor did opposer provide information as to

whi ch publications these print advertisenents appeared
in, or indicate whether it produced any print
advertisements after 1995 (Ms. Johnson’s affidavit is
dat ed June 23, 2000). The other information regarding
opposer’s advertising efforts is that it “distributes
‘price books’ to its customers and potential custoners
four times a year” (with no indication as to how many of
such books were distributed, or for how nany years, or
even whet her any or all of the pleaded |IDT marks were
featured in the price books); that it has naintained a
web page “for several years” (again, there are no
specifics as to the years the web page has been in

exi stence, or the nunber of “hits” it has received); that
it has used point of purchase materials such as manual s
or documentation for some of its products (with no

i ndicati on as to how many pi eces have been distributed);
and that it conducts displays at trade shows, roadshows,
and sem nars, including, in 1994 and 1997 “datacom

sem nars, featuring RI SC products, in many cities” at a

12
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total cost of $732,000; and that it “also presented its

RI SC products at roadshows in many cities, likely in 1992
and 1993.” This evidence falls far short of
denonstrating that any of opposer’s IDT marks is fanpus.
Thus, in determ ning the issue of |ikelihood of

confusion, opposer’s marks are not entitled to the w de

| atitude of |egal protection that a fanmpbus mark woul d
have.

We turn next to a consideration of the parties’
goods. M. Bourekas, opposer’s vice president, described
its goods in his testinony affidavit in the follow ng
par agr aph:

| DT designs and manufactures and sells
m croprocessors and other rel ated

el ectroni c products. |DT also designs
software that is enbedded in the
systenms utilizing the mcroprocessors
that it manufactures and sells,

i ncluding RISC m croprocessors, and in
various networking products that it
manuf actures and sells. |IDT also
designs and sells software drivers
that function as part of an operating
systemin controlling a particular
device. |IDT also designs and |icenses
such software products as its ‘IDT/c
and ‘1 DT/sim software, usually, but
not al ways, in connection with

di agnosti c products such as eval uati on
boards. | DT manufactures the

m croprocessors and ot her products

1 We would point out that opposer’s statenents that it has

pl aced advertisenents in Asia and Japan, and maintains a
Japanese website, are not evidence of fane of its mark in the
United States.

13
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t hat contain and/or execute its

software. |IDT sells its products both

directly to its custoners and through

its distributors. Para. 2%
Opposer’s goods are identified in its registrations as,
essentially, hardware devices (including sem conductor
conponents such as random access nenori es;
m croprocessors; and support chips), while its nost
recent registration also includes software in the nature
of “conputer prograns for use in the design and
application of sem conductor devices, mcroprocessors,
and microcontrollers.”

Applicant’s evidence shows that it provides data
processi ng services to conpani es whose busi nesses invol ve
t he sales, distribution and nmarketing of “consuner
packaged goods” to distributors. Consuner packaged goods
are items that consuners ordinarily purchase at a
supermar ket, such as canned ham cookies and bottled
water. Data regardi ng such consuner packaged goods is
often supplied to applicant by consuner product
di stributors, who supply the products to retail outlets
for sale to consuners. Applicant uses the mark | DT on

software which is designed to permt consuner product

distributors to send to applicant, in a secure fashion,

21t should be noted that opposer provided no testinmony as to
the dates on which it began using any of its IDT marks on its

14
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product data over the Internet. The software is
purchased only by consuner product distributors, and who
purchase it by downloading it fromapplicant’s Wb site.
Al t hough applicant has discussed in its brief the
speci fic goods on which applicant uses its mark, we nust,
in determning the issue of |ikelihood of confusion, |ook
to the goods as they are identified in applicant’s
application, nanely, “conputer software for use in the
transfer of files via global conputer information

net wor ks. " 13

Canadi an I nperial Bank of Commerce v. Wells
Fargo Bank, N A., 811 F.2d 1490, 1 USPQ2d 1813, 1815
(Fed. Cir. 1987) (the question of |ikelihood of confusion
must be determ ned based on an analysis of the mark as
applied to the goods and/or services recited in
applicant’s application vis-a-vis the goods and/ or
services recited in an opposer’s registration, rather

t han what the evidence shows the goods and/or services to

be). Thus, the representati on made by applicant’s

counsel in the trial brief that applicant will not expand

vari ous goods.

13 The phrase “gl obal conputer information networks” is a
reference to the Internet. See In re Styleclick.comlilnc., 57
USP@2d 1445 (TTAB 2000). Opposer has acknow edged this neaning
at pages 13-14 of its brief. W confirm however, that
opposer’s assertion, at page 17 of that sane brief, that
applicant’s identification enconpasses software to transfer

el ectronic files over cable systems and over radio, television,
satellite, and other broadcasting systens, is incorrect.

15
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its use of its mark beyond the aforesaid whol esal e
di stributors, has no effect on our decision herein.
Having said this, we find that there are significant
di fferences between opposer’s goods as identified inits
registrations and applicant’s goods as identified inits
application. While it is true that both parties’ goods
are or contain software, nore must be shown than that one
term may generically describe the goods. Genera
El ectric Conpany v. Graham Magnetics I ncorporated, 197
USPQ 690 (TTAB 1977); Harvey Hubbell Incorporated v.
Tokyo Seimtsu Co., Ltd., 188 USPQ 517 (TTAB 1975).
The record shows that, in terns of opposer’s
hardware, the software it sells is enbedded in the
har dwar e conponents, and essentially gives instructions
to the conponents. The software identified in its 1999
registration--conputer prograns for use in the design and
application of sem conductor devices, mcroprocessors,
and m crocontrollers—are also closely related to this

hardware. Applicant’s software, on the other hand, has a

14 Opposer points out that even though applicant currently uses

its IDT mark with only one software product, applicant could
expand its goods to any software that fits within the
identification of goods in its application. W confirmthat in
determ ning the issue of likelihood of confusion, we have

consi dered applicant’s goods to enconpass all software within
the scope of its identification

16
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very different purpose: it is used to transfer files via
the Internet.

Opposer has nmade the conclusory assertions in its
brief that the parties’ goods are virtually identical,
and that applicant’s use of its mark for its identified
goods “w |l directly overlap with the goods currently
bei ng sold under Opposer’s registered ‘'IDT’ tradenmark.”
Brief, p. 14. However, although opposer argues that its
goods include software used in transferring files over
the Internet, it appears that the evidence in support of

this statenent is that certain of opposer’s products “are
sold to Internet conpanies such as Cisco Systens, for
i ncorporation as integral conponents in products |ike
routers” which are in turn used to transfer files via the
Internet. Brief, p. 13.

We find that there is a very real difference between
a part sold to an original equipment manufacturer which
can then be used by that manufacturer to nake hardware
whi ch can be used in connection with transferring files
over the Internet, and the software which is identified
in applicant’s application.

This Board and our primary review ng court have

recogni zed the ubiquitous use of conputers in all aspects

of business in the United States today, and as a result

17
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have rejected the view that a relationship exists between
goods (or services) sinply because each involves the use
of conputers. See Electronic Data Systens Corp. v. EDA
Mcro Corp., 23 USPQ2d 1460, 1463 (TTAB 1992), and cases
cited therein. “It is inportant to note that, in order
to support a holding of |ikelihood of confusion, there
must be sonme simlarity between the goods and services at
i ssue herein beyond the fact that each involves the use
of conputers.” Reynolds & Reynolds Co. v. |.E. Systens,
Inc., 5 USPQd 1749, 1751 (TTAB 1987).

We t hus nmust consi der whet her opposer has submtted
any other evidence to denonstrate a relationship between
its goods and those of applicant. The record shows that
applicant also sells hardware such as nonitors and
conputers, and that it sells other software products.
Opposer argues that there is “a potential to overlap even
nore products for which Opposer is authorized to use its
mar k” if applicant were to expand the use of its mark to
“any ot her software product that m ght be viewed as
within its natural area of expansion.” Brief, pp. 14,
15. However, opposer has not shown that hardware or
software simlar to opposer’s is within the natural area
of expansion for a party making applicant’s identified

sof t war e.

18



Qpposition No. 115,082

Opposer al so argues that the parties’ goods nust be
deenmed to be sold through the sanme channels of trade.
However, opposer has not provided any information as to
its channels of trade, or shown how they are the sane
channel s as applicant’s. Certainly opposer’s hardware
cannot be downl oaded over the Internet, as applicant’s
sof tware can; nor has opposer shown that conputer
prograns for use in the design and application of
sem conduct or devices, nicroprocessors, and
m crocontrollers would be sold in such a manner.
Further, opposer has not shown that its hardware and
software are or would be offered in the sanme stores or
ot her distribution areas as software for use in the
transfer of files via the Internet.

Opposer al so argues that it markets its goods®™
t hrough print advertisenments, printed materials and trade
shows, and that these are the same channels of trade as
applicant. However, there is no evidence as to the
specific publications or trade shows in which opposer
pronotes its goods, there is no evidence as to the
specific trade shows which applicant attends, or that

applicant pronotes its |ITD software in publications at

% Inits brief opposer asserts that it markets and sells its

goods through these channels of trade, but it is clear that
t hese are just advertising nedia.

19
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all. We certainly cannot conclude fromthe evidence of
record that the parties pronote their respective |ITD
trademar ked goods at the sane trade shows or
publications, or that they target the sane class of
CONSUNers.

Opposer al so nakes the point that both parties have
Web sites on the Internet. However, since businesses of
virtually every type are represented on the Internet, we
cannot conclude that the parties’ goods are related from
this fact al one.

Opposer does assert that it has a wi de variety of
custonmers to whomit sells its products, including
Philips Electronics, Lucent Technol ogi es and Ci sco
Systens. Even if we assune that applicant’s software
coul d be purchased by these entities, it is not clear
that the same persons responsi ble for buying opposer’s
speci alized hardware and rel ated software woul d be
involved in a decision to purchase or use applicant’s
identified software. See Electronic Design & Sales Inc.
v. Electronic Data Systens Corp., 954 F.2d 713, 21 USPQ2d
1388 (Fed. Cir. 1992). More inportantly, because of the
very nature of opposer’s products, many if not nost of
which are integrated into systens nanufactured by the

purchasers, they will be purchased by sophisticated

20
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purchasers. See, for exanmple, the descriptions of
opposer’s products as shown in the press rel eases
attached as exhibits to the Bourekas affidavit.® Such
purchasers, even nore than the public at |arge, are not
likely to assunme that the goods identified in opposer’s
registrations and applicant’s application emanate from
t he same source sinply because all are conputer products.
We should al so point out that, with respect to the
earlier three of opposer’s registrations (Nos. 1,244, 288;
1,542,345 and 1,542,346), we also find significant
differences in the parties’ marks. Although opposer
refers to its marks as IDT, in these three registrations
the “1” is actually the mathematical integral sign (?)."
Purchasers who are famliar with higher mathematics (and
we assunme many of those who work in the conmputer industry
woul d be) will view the marks as the mat hemati cal synbol

followed by the letters “dt.” And those who are not

16 (pposer asserts that no evidence was submitted on the factor
of careful, sophisticated purchasing versus inpul se buying.
However, certain products, by their very nature, will be

pur chased by sophi sticated purchasers. Mreover, the press

rel eases showi ng the technical nature of opposer’s products and
the testinony about the custoners for the products and the uses
to which the products are put all show that opposer’s goods are
not itens purchased on inpul se by the general public.

7 We note that in two of these registrations the description
of the mark refers to the letters IDT. However, it is not the
description offered by applicant or accepted by the Exam ning
Attorney that controls, but how the public is likely to perceive
t he mark.

21
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famliar with the integral symbol are just as likely to
view the design, as used in the mark, as the stylized
letters “f” or “S” as they are to see the letter “1.”
Thus, because of these differences in the marks, coupled
with the differences in the goods, the |ikelihood of
confusion is renote.

Opposer’s fourth registration, No. 2,300,863, for
I DT with the integral symbol and conputer chip design,
does clearly depict the letters IDT in block form and
they will be perceived as these letters. Applicant’s
mark is also for the letters IDT. Wth respect to this
poi nt, we note applicant’s discussion of the particular
manner in which its mark is currently used, “with a | ower

case ‘'i’, next to the capital letters ‘DI"” or “with a

gl obe as the dot on the ‘i’ in close proximty to the
name and Managenent Science Associates, Inc.” Brief, p.
13. However, this discussion is irrelevant in view of
the fact that the application is for a typed draw ng
version of the mark. |If a registration for this mark
were to issue to applicant, applicant’s protection woul d
not be limted to the manner in which the mark is
currently being used, and would certainly extend to the

depiction of the mark with a capital “1” or all capital

letters IDT, as in opposer’s registration No. 2,300, 863.

22
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However, even though applicant’s mark is sinmlar to
this mark of opposer’s, because of the differences in the
goods, and the sophistication of the purchasers of
opposer’s products, we find that confusion is unlikely.
Opposer has failed to nmeet its burden of establishing
that applicant’s goods are related to opposer’s such that
purchasers are likely to assune that they emanate from
t he same source.

I n reaching our determ nation, we have given no
wei ght to applicant’s evidence pertaining to no actual
confusion. Applicant subnmtted the testinony of Joseph
Del val , an enpl oyee of DEBS InfoNet, Inc., which acts as
a help desk for applicant’s custonmers, both calling these
custonmers about data problenms and fielding calls from
them The fact that M. Delval was aware of no instances
of confusion can easily be explained by the fact that the
calls were made only by existing customers of applicant,
and the tel ephone nunmber they called was supplied by
applicant. Thus, there could be no opportunity for
m sdirected calls, since calls were not being made to an
entity identified as |DT.

Deci sion: The opposition is disnm ssed.
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