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Opinion by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Aesthetic
Resources, Inc. to register the mark E- MALE for “cosnetics
and skin care preparations, nanely, cleansers, toners, skin

noi sturizers, skin lotions for the face and body, body gels,
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soaps for the hands, face and body, personal deodorants, and
body powders.”?

Regi strati on has been opposed by Wnnmark Concepts, Inc.
under Section 2(d) of the Trademark Act on the ground that
applicant’s mark, when used in connection with the
identified goods, so resenbles opposer’s previously used and
regi stered mark E-MALE for “pronoting the goods and services
of others directed to nale consuners through a gl obal

consuner network, ”?

as to be likely to cause confusion.

Applicant, in its answer, denied the salient
al | egations of the opposition.

Before turning to the nerits of this case, we nust
first address two evidentiary matters. The first concerns
the declaration of opposer’s president Andrew A 1|sen
subm tted under notice of reliance. This declaration was
previously submtted by opposer in support of its sunmary
judgnment notion. Evidence submtted in connection with a
summary judgnent notion does not form part of the
evidentiary record to be considered at final hearing.

Moreover, a party generally may not submt testinony by way

of affidavit or declaration unless the adverse party has

! Serial No. 75551555, filed September 10, 1998, which alleges a
date of first use anywhere and a date of first use in conmerce on
February 13, 1998.

2 Regi stration No. 2,007,197, issued COctober 8, 1996; Section 8
af fidavit accepted.
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stipulated thereto. Trademark Rule 2.123. Applicant,
however, has not objected to the declaration. Further, in
its brief on the case, applicant |lists opposer’s notice of
reliance as being part of the record in this case. W
therefore consider applicant to have stipulated to the
declaration and we will treat it as properly of record.

The second natter concerns applicant’s notice of
reliance which consists solely of Internet printouts.
Qpposer has objected to the Internet printouts on the ground
that an Internet printout does not qualify as a printed
publ i cation under Trademark Rule 2.122(e). QOpposer’s
objection is well taken and thus we have not consi dered
these printouts in reaching our decision. See Raccioppi V.
Apogee Inc., 47 USPQ2d 1368 (TTAB 1998).

The record, therefore, consists of the pleadings; the
file of the opposed application; and opposer’s notice of
reliance on a certified copy of its pleaded registration,
excerpts from publications, and the decl arati on of opposer’s
presi dent Andrew A. |sen. Applicant did not take testinony
or properly offer any other evidence.® Both parties filed

briefs on the case, but an oral hearing was not requested.

3 W note that in an order mail ed April 3, 2002, the Board
granted opposer’s notion to strike the exhibits acconpanying
applicant’s brief, and thus such materials do not formpart of
the record herein.
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Qur determ nation of |ikelihood of confusion under
Section 2(d) nust be based on an analysis of all of the
probative facts in evidence that are relevant to the factors
bearing on the |ikelihood of confusion issue. 1Inre E |
du Pont de Nenmoburs & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA
1973). G ven the sparse record in the present case, there
are only two relevant factors to be considered, nanely the
simlarities/dissimlarities between the marks and the
goods/ servi ces.

Qpposer’s president, Andrew A. Isen, states in his
decl aration that opposer is a marketing conpany with a w de
variety of clients, including conpanies for whom opposer
mar kets skin care preparations and cosnetics. M. Isen
states that opposer first used the E-MALE mark in connection
with the marketing of nen’s cosnetics and skin care
preparations in an e-mail broadcast on March 23, 1995.
Submtted with opposer’s notice of reliance are
advertisenents taken from nmagazi nes which feature various
nmen’s cosnetics and skin care preparations. Each of the
advertisenents includes the conpany or product’s Internet
address. For exanple, there is a full-page adverti senent
for “Tommy” col ogne and the Internet address “tommy.cont
appears thereon; and a full-page advertisenent for “N vea
For Men” for exfoliating face scrub and the Internet address

WMV. Ni vea. com appears thereon.
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Because applicant failed to take testinony or properly
of fer any other evidence, we have no information about
appl i cant.

Priority of use is not in issue in view of the
certified copy of opposer’s pleaded registration submtted
by notice of reliance, which shows that such registration is
subsi sting and owned by opposer. King Candy Co. v. Eunice
King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 110 (CCPA
1974) .

Regarding the simlarities in the marks, it is obvious
that they are identical. Both parties’ marks are for the
identical term E-MALE, in typed drawing form

We now consi der whet her the goods and services of the
parties are related. It is not necessary that the goods
and/ or services be identical or even conpetitive in order to
support a finding of likelihood of confusion. Rather, it is
sufficient that the goods/services are related in sone
manner, or that the circunstances surrounding their
mar keti ng are such, that they would be likely to be
encountered by the sanme persons in situations that would
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way
associated wth the sanme source or that there is an
associ ation or connection between the sources of the

respecti ve goods/ servi ces. See Inre Melville Corp., 18
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USPQ2d 1386 (TTAB 1991); In re Tel ephone & Tel egraph Corp.,
197 USPQ 910 (TTAB 1978).

It is opposer’s position that its services and
applicant’s goods are rel ated because “[ 0] pposer’s
regi stration enconpasses advertising and marketing for goods
of the type identified in the Application.” (Brief, p. 9).
Furt her, opposer argues that cosnetics and skin care
conpani es who market their products over the Internet
commonly include their Internet addresses in their print
advertisenents. According to opposer, these conpanies’
trademarks and web site addresses are generally very simlar
and therefore “a consuner who sees skin care products
mar ket ed on Qpposer’s website in connection with the mark E-
MALE, and who is later confronted with skin care products
mar keted with the trademark E-MALE, would readily believe
that there is a connection between the product and web
site.” (Brief, p. 12). (Opposer argues that the present case
is virtually identical to CPC International Inc. v. Skippy
Inc., 3 USPQ2 1456 (TTAB 1987), which invol ved use of the
identical mark SKIPPY for peanut butter and the services of
pronoting the goods and services of others by rendering
assi stance in devising advertising and nerchandi si ng
progr ans.

Appl i cant, on the other hand, argues that opposer

shoul d not prevail herein because opposer is not involved in
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pronoti ng goods or services which bear the mark E- MALE and
because there is no evidence that applicant markets its
cosnetics and skin care preparations over the Internet.

After careful consideration of the parties’ argunents
and the record in this case, we find that notw t hstandi ng
the identity of the marks, opposer has not established that
its services and applicant’s goods are sufficiently related
that confusion is likely.

There are specific differences between opposer’s
services of “pronoting the goods and services of others
directed to nmal e consuners through a gl obal consuner
networ k” and applicant’s “cosnetics and skin care
preparations, nanely cl eansers, toners, skin noisturizers,
skin lotions for the face and body, body gels, soaps for the
hands, face and body, personal deodorants, and body powder.”
In particular, opposer’s services, as identified, involve
activities designed to pronote the goods and services of
others. Applicant’s goods, as identified, obviously do not
i nvol ve pronoting the goods and services of others, but
instead are sinply cosnetics and skin care preparations. W
recogni ze that opposer’s recitation of services is broadly
stated such that it may enconpass the pronotion of nmen’s
cosnetics and skin care preparations, and that applicant’s
identification of goods is broadly stated such that it may

enconpass nen’s cosnetics and skin care preparations. This,
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however, does not nean that opposer’s services and
applicant’s goods are rel ated.

Appl i cant argues that there is no evidence that its
goods are marketed on the Internet. |In the absence of any
limtations with regard to channels of trade in applicant’s
application, we nmust presune that applicant’s cosnetics and
skin care preparations nove in all channels of trade nornal
for such goods. Thus, for purposes of our I|ikelihood of
confusion analysis, we nust assune that applicant’s
cosnetics and skin care preparations are marketed over the
| nt er net . Nonet hel ess, this fact does not establish that
applicant’s goods are related to opposer’s services which
i nvol ve the pronotion of the goods of services of others on
the Internet.

Further, it appears that opposer’s services and
applicant’s goods would be offered to different classes of
purchasers. There is no question that applicant’s cosnetics
and skin care preparations are the types of goods that are
purchased by ordi nary consuners. However, opposer’s
pronoti onal services are not of a type that woul d be
purchased by ordi nary consuners, but rather by owners of
conpani es who sell goods and services directed to male
consuners. There is a very renote possibility that sone
custoner sonewhere nmay be confused, but based on the neager

record before us, that situation anmpbunts to only a
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specul ative, theoretical possibility. Wtco Chemcal Co. v.
Whitefield Chem cal Co., 419 F.2d 1403, 1405, 164 USPQ 43
(CCPA 1969). This de minims situation does not warrant a
finding of l|ikelihood of confusion, notw thstanding the
identity of the marks.

W recognize that in CPC International Inc. v. Skippy
Inc. the Board found that contenporaneous use of the mark
SKI PPY for peanut butter and pronoting the goods and
services of others was |likely to cause confusion.

However, there were two factors present in that case which
are not present here. The fame of the opposer’s SKIPPY mark
was a significant |ikelihood of confusion factor in that
case and there was evidence that the opposer had |icensed
use of the SKIPPY mark for use on various products.

In sum we find that notw thstanding the identity of
the marks, there is no likelihood of confusion in this case
because opposer’s services and applicant’s goods are
specifically different and not rel ated.

Deci sion: The opposition is dism ssed.



