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Qpi ni on by Hanak, Adm nistrative Trademark Judge:

On June 4, 1999 Numa, Inc. (Numa) filed a petition
seeking to cancel Registration No. 2,234,568 owned by
Sequent Conputer Systens, Inc. (Sequent). This registration
is for the mark NUMA-Q in typed drawing formand it covers
“conputer hardware, nanely nultiple interconnected

processors.” The registration issued on March 23, 1999.
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In its cancellation petition, Nunma all eged ownership of
Regi stration No. 2,208,447. This registration is for the
mark NUVA in typed drawing formfor “installation
mai nt enance and repair of conputer hardware” and “conputer
programming for others in the field of nedical inmaging.”
This registration issued on Decenber 8, 1998, over three
nont hs before Sequent’s registration for NUVA-Q i ssued on
March 23, 1999. As grounds for cancellation, Nunma all eged
that the contenporaneous use of NUMA for Numa’s services and
NUMA- Q for Sequent’s goods is likely to cause confusion,
deception or mstake. Wile Numa did not make specific
reference to Section 2(d) of the Trademark Act, it is clear
that this is the legal basis for Numa’'s petition for
cancel lation. |In paragraph 2 of its cancellation petition,
Numa stated that it attached two copies of its registration
for NUVA “showi ng status and title.” However, in point of
fact, what Numa attached to its cancellation petition were
phot ocopies of its original registration certificate for
NUMA.

In response, Sequent denied the pertinent allegations
of the cancellation petition, and in particul ar, Sequent
denied that there existed a likelihood of confusion. In
addi tion, Sequent filed a counterclai mseeking to cancel
Numa’s registration for NUMA on the basis that NUVA is a

wel | known acronym for Non-Uni form Menory Access, and
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therefore “is generic for the services identified in
[ Nunme’ s] registration.” (Answer and Countercl ai m paragraphs
11-12).

On Novenber 9, 1999 Numa filed an opposition agai nst
Sequent’s application Serial No. 75/478,272 for the mark
NUMACENTER depicted in typed drawi ng form The goods of
this application are “conputer hardware, nanely, multiple
i nterconnected processors, and conputer software for use
therewith to facilitate the interconnection and
i nteroperation of such hardware, and instruction manual s
distributed as a unit therewith.” Numa alleged that the
mar K NUMACENTER was confusingly simlar to Nuna’s registered
mar k NUVA and to Numa’s unregi stered mark NUMASTATI ON whi ch
Numa all eged that it had used on conputer hardware and
software since at |east as early as Decenber 17, 1997. In
this regard, it should be noted that Sequent’s application
to register NUMACENTER is an intent-to-use application which
was filed on May 1, 1998, over four nonths after Numa’s
clainmed first use date of Decenber 17, 1997 of its
unregi stered mar k NUVASTATI ON.

In response, Sequent filed an answer which denied the
pertinent allegations of the notice of opposition, and a
countercl ai m seeking to cancel Numa’s federal registration
of NUVA on the basis that it is generic for the reasons just

di scussed above.
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In response, Nunma filed an answer to the counterclaim
denyi ng the pertinent allegations.

This Board's files do not reflect that Numa filed an
answer to Sequent’s counterclaimin the cancellation
proceedi ng. However, the parties jointly noved to
consol idate the two proceedings, and the Board granted this
notion to consolidate. Because Sequent’s counterclaimin
the cancellation is identical to its counterclaimin the
opposi tion, and because Numa deni ed the pertinent
al l egations of the counterclaimin the opposition, we find
that Numa has denied the counterclaimin the cancell ation.
In this regard, we note that Sequent has never argued that
Numa failed to deny Sequent’s counterclaimin the
cancel | ati on.

Both parties filed briefs. Neither party requested a
heari ng.

Bef ore discussing the nerits of this matter, we nust
deal with certain evidentiary objections raised by Sequent.
First, Sequent objects to the fact that Nuna cited in its
brief an unpublished Board decision. Sequent’s objectionis
wel | taken, and this Board has not considered this

unpubl i shed decision. GCeneral MIls, Inc. v. Health Valley

Foods, 24 USPQ2d 1270, 1275 n.9 (TTAB 1992).
Second, Sequent alleges that Numa never properly nmade

of record its registration for NUMA, nanely, Registration
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No. 2,208,447. However, pursuant to Trademark Rule 2.122(b)
Numa’ s Regi stration No. 2,208,447 was automatically nmade of
record in both the cancell ation and opposition proceedi ngs
when Sequent filed its counterclains seeking to cancel this
registration. Trademark Rule 2.122(b) reads, in pertinent
part for our purposes, as follows: “The file of each ...
registration ...against which a petition or counterclaimfor
cancellation is filed forns part of the record of the
proceedi ng wi thout any action by the parties and reference
may be made to the file for any rel evant and conpetent
purpose.” Sequent nakes the argument that while the file of
NUMA Regi stration No. 2,208,447 is properly part of the

record, the registration itself is not. Sequent cites

absolutely no authority for this unique interpretation of
Trademark Rule 2.122(b). The file of the NUVA Registration
No. 2,208,447 contains a copy of the registration itself.
Accordi ngly, Registration No. 2,208,447 for NUVA is properly
of record.

Third, Sequent objects to nuch of the rebuttal
testinony of Lawence W Smith, Numa’s president. By way of
background, neither party conducted any discovery. During
its opening testinony period, Numa nmade of record no
evidence. During its testinony period, Sequent made of
record the deposition (with exhibits) of Mchael J. Flynn, a

retired professor from Stanford University who is an expert
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inthe field of conputer design, conputer organization and
conputer architecture. Sequent also nade of record by neans
of notices of reliance excerpts fromvarious publications
and dictionaries where the term NUVA appeared in an effort
to establish that this termis generic.

Sequent does not object to that portion of the rebuttal
testinmony of M. Smth (Numa’s president) which deals with
whet her or not NUMA is generic for the services set forth in
Numa’ s Regi stration No. 2,208,447. Rather, Sequent objects
to that portion of M. Smth’s testinony which deals with
the actual uses of Numa’s registered mark NUMA, as well as
exhibits relating to that testinony, such as the “history
not ebook. ”

Sequent’s objection is well taken with regard to M.
Smith' s testinony concerning when Numa first used its NUVA
mark and the extent of Numa’s use of its NUMVA nmarKk.

However, with regard to M. Smth's testinony as to who are
the users of the services set forth in Numa’s Registration
No. 2,208,447, Sequent’s objection is not well taken. In
determ ning the genericness of aterm it is fundanental
“that whether a termis entitled to trademark [or service
mar k] status turns on how the mark i s understood by the

purchasing public.” Magic Wand Inc. v. RDB Inc., 940 F. 2d

638, 19 USPQ2d 1551, 1553 (Fed. G r. 1991) (enphasi s added)

and cases cited therein. Dr. Flynn testified that anongst
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t hose individual s knowl edgeabl e about the workings of
conputers, NUMA was a well recognized acronym for Non-

Uni form Menory Access. |In response, M. Smth testified
that the purchasers of Nume’s services under its registered
mar Kk NUVA were not know edgeabl e about conputers, but rather
wer e technol ogi sts and physicians in the field of nuclear
medi ci ne.

Fourth, Sequent has objected to Numa’s reliance on its
purported rights in its unregi stered mark NUVASTATI ON.
VWhile Numa did not plead rights in this unregistered mark in
its cancellation petition, Numa did plead rights in this
unregi stered mark in its notice of opposition. Sequent
contends that Numa failed to introduce any evidence with
regard to its purported unregi stered mark NUVASTATI ON.
Sequent is not correct on this latter point. 1In his
rebuttal testinmony, M. Smith did discuss Numa’s
unregi stered mark NUMASTATION. (Smth deposition page 21).
However, this was entirely inproper rebuttal testinony. |If
Numa wi shed to establish comon law rights in its mark
NUMASTATI ON, it shoul d have done so in its opening
testinmony. 1In short, we have given no consideration
what soever to Numa’s purported mark NUMASTATI ON.

Fifth, inits brief, Numa nmakes reference to the fact
that it sought a second registration of NUVA for “conputer

har dwar e and software sold as a unit for nedical imaging.”
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(Nume’ s brief page 4). Because Nuna offered no testinony
concerning this application during its opening testinony
peri od, we have given absolutely no consideration to this
application.

W turn nowto the nerits of this matter. We will
consider first Sequent’s duplicate counterclains to cancel
Numa’ s Regi stration No. 2,208,447 for the mark NUVA on the
basis that it is generic for the services set forth therein,
nanmely, “installation, maintenance and repair of conputer
har dwar e” and “conputer progranm ng for others in the field
of medical imging.” Qbviously, if Sequent’s counterclains
are successful, then Numa’s cancell ation petition and
opposition nmust fail because the only rights which Numa has
established in this proceeding are through its Registration
No. 2,208,447. As just noted, Numa has established no
common | aw rights in NUVA, NUMASTATI ON or any ot her mark.

At the outset, we note that “a proper genericness
i nquiry focuses on the description of services set forth in

the certificate of registration.” Mgic Wand, 19 USPQR2d at

1552 and cases cited therein. For exanple, the word “apple”
when applied to a popular fruit would be generic, but it
woul d not be generic when applied to conputers. O course,
it need hardly be said that Sequent bears the burden of

proving that NUMA is generic for the services set forth in
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Regi stration No. 2,208,447, a fact which Sequent itself
acknowl edges at page 5 of its brief.

To cut to the quick, we find that the testinony of
Sequent’s own expert clearly denonstrates that NUVA i s not
generic for the “installation, maintenance and repair of
conputer hardware.” Indeed, Dr. Flynn did not even testify
that NUMA is descriptive for the “installation, maintenance
and repair of conputer hardware.”

At various tines, Dr. Flynn defined the acronym NUVA.
For exanpl e, when asked what the neaning of the term NUVA
was W th respect to conputers, Dr. Flynn replied as follows:
“That NUMVA is an acronym for Non-Uniform Menory Access, and
that the termis used to describe a shared nenory
mul ti processor conputer architecture or conputer
organi zation in which the nenory access is determ ned by —
the nmenory access tine is determ ned by the | ocation of the
physi cal nmenory addressed.” (Flynn deposition pages 55-56).

This Board has consulted the Mcrosoft Conputer Dictionary

(5'" ed. 2002) and that dictionary defines NUMVA in
essentially the same manner as did Dr. Flynn, nanely:
“Acronym for Non-Uni form Menory Access. A nultiprocessing
architecture that nmanages nenory according to the distance
fromthe processor. Banks of nenory at various distances
require different amounts of access tine, with |ocal nmenory

accessed faster than renote nenory.” Thus, the acronym NUVA
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is arguably generic when applied to a nultiprocessor
conputer architecture in which nenory access tine is
determ ned by di stance or | ocation.

However, that does not nean that NUMA is generic for
the services set forth in NUVA Registration No. 2,208, 447.
At pages 69 and 70 of his deposition, Dr. Flynn was asked on
cross-exam nati on whet her NUVA stood for the installation of
conputer hardware. Dr. Flynn answered in the negative. Dr.
FIl ynn was asked whet her NUMA denot ed the mai nt enance of
conputer hardware. Again, Dr. Flynn answered in the
negative. Dr. Flynn was asked whet her NUMA stood for the
repair of conputer hardware. Again, Dr. Flynn answered in
the negative. Finally, Dr. Flynn was asked whether the term
NUMA denotes or identifies the conbination of the
installation, maintenance and repair of conputer hardware.
Once again, Dr. Flynn answered in the negative.

A few mnutes later in his deposition, Dr. Flynn was
asked a slightly varied formof the foregoi ng question,
nanmel y: “Does NUVA designate the foll ow ng class of
services, installation, maintenance, and repair of conputer
hardware, in your opinion as an expert?” Dr. Flynn
responded in the negative. Thereafter, Dr. Flynn was asked
the followi ng question: “lIn your opinion as an expert, does
the phrase NUMA describe any characteristic of the

follow ng, installation, maintenance and repair of conputer

10
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hardware?” Dr. Flynn replied in the negative. (Flynn
deposition page 73).

Based upon the testinony of Dr. Flynn, an expert
sel ected by Sequent, we find that NUMA is not a generic term
for the “installation, naintenance and repair of conputer
hardware.” For reasons which we do not understand, Numa’'s
counsel never asked the sane series of questions of Dr.
Flynn with regard to the second set of services in NUVA
Regi stration No. 2,208,447, nanely “conputer progranmng for
others in the field of nedical imging.” However, as
Sequent readily acknow edges at page 5 of its brief, it was
i ncunbent upon Sequent to prove that NUMA was generic for
“conmputer progranmng for others in the field of nedical
imaging.” To be quite blunt, Sequent has offered absolutely
no proof that NUVA is generic (or even descriptive) for this
| atter class of services. Accordingly, Sequent’s
counterclains are di sm ssed.

Before | eaving the issue of Sequent’s genericness
counterclainms, we wish to clarify one point. Earlier in
this decision we stated that we woul d consider that portion
of M. Smth's testinony which described the type of
purchasers of Nunma’s services as set forth inits
Regi stration No. 2,208,447. W did so because determ ning
“whether a termis entitled to trademark [or service marKk]

status turns on how the mark i s understood by the purchasing

11
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public.” Magi c Wand, 19 USPQRd at 1553. Wth regard to the

first class of services in Registration No. 2,208,447 -
installation, maintenance and repair of conputer hardware —
Sequent may argue in the future that because these services
were not restricted to the field of nedical inmaging,
therefore the rel evant purchasers include not only
technol ogi sts and physicians in the field of nucl ear
nmedi ci ne (as Nuna argues), but al so conputer experts (as
Sequent argues). If Sequent were to nmake such an argunent,
it would be with nerit. In other words, the rel evant

pur chasi ng public would include conputer experts. However,
based upon the testinmony of Dr. Flynn, we find that even
anongst conputer experts, the term NUMA is not generic for
the “installation, maintenance and repair of conputer

har dwar e. ”

We turn now to a consideration of Numa’s petition to
cancel Sequent’s Registration No. 2,234,568 for the mark
NUMA-Q As previously noted, Numa’s cancel lation petition
is prem sed on Section 2(d) of the Tradenmark Act on the
basis that the contenporaneous use of Sequent’s mark NUMVA-Q
and Numa’s mark NUMVA is likely to cause confusion. However,
before we reach the issue of |ikelihood of confusion, it is
i ncunbent upon Numa to prove the first prong of any Section

2(d) claim nanely, priority of use.

12
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In this case, petitioner Numa has not properly

established that it first used its nark NUMA on Cctober 22,
1993 as clained in its Registration No. 2,208,447. For that

matter, Numa has not properly established any first use date

for its mark NUVA. Wiile M. Smth (Numa’ s president)
testified that Numa first used its mark NUMA in 1993, such
testinony was given during Nuna’s rebuttal testinony period.
Such testinony shoul d have been given during Numa’s opening
testinony period. Because Nuna nade of record no evidence

during its opening testinony period, it has not properly

established any first use date for its registered mark NUVA
By the sane token, Sequent has not established any
first use date for its registered mark NUVA-Q The only
evi dence whi ch Sequent nade of record dealt with the
purported genericness of the mark NUMA
O course, Numa and Sequent may rely upon the filing
dates of the applications which matured into their
respective registrations for purposes of priority. See
Section 7(c) of the Trademark Act. As previously noted, the
NUMA registration i ssued over three nonths prior to the
i ssuance of the NUMA-Q registration. However, Sequent’s
NUMA- Q regi stration has an application filing date of
Decenber 15, 1995. The NUMA registration has an application
filing date of July 14, 1997. Hence, priority rests with

Sequent. Accordingly, Nuna’s petition to cancel Sequent’s

13
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Regi stration No. 2,234,568 for the mark NUMA- Q nust fai
because Nunma has sinply failed to prove the first prong of
any Section 2(d) claim nanely, priority of use.

Finally, we turn to Numa’s opposition to Sequent’s
application Serial No. 75/478,272 to register the mark
NUMACENTER. Nun®’s opposition is prem sed on Section 2(d)
of the Trademark Act, and it is based solely on the rights
whi ch Numa derives fromits Registration No. 2,208,447 for
the mark NUVA. As previously noted, M. Smth s testinony
about Numa’s rights in its unregistered mark NUVASTATION is
i nproper because it was taken during the rebuttal testinony
peri od.

Qobviously, in the opposition Sequent | acks a
regi stration for NUVMACENTER. Accordingly, Numa may rely
upon its Registration No. 2,208,447 for the mark NUMA on

which to base its opposition. King Candy Co. v. Eunice

King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA

1974) .

In any likelihood of confusion analysis, tw key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods or services.

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry

mandat ed by Section 2(d) goes to the cunul ative effect of

14
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differences in the essential characteristics of the goods
[or services] and differences in the marks.”).

Considering first the goods and services, we note that
the NUVA registration is a multiple class registration
enconpassi ng the “installation, maintenance and repair of
conputer hardware” (C ass 37) and “conputer progranm ng for
others in the field of nedical imging” (Cass 42).

Qovi ously, the words “installation, maintenance and repair
of conputer hardware” contain no limtation whatsoever as to
the type of conmputer hardware, and therefore nust be
interpreted to include conputer hardware of all types. This
woul d include the particular type of conputer hardware set
forth in the NUMACENTER application, that is to say,
“conputer hardware, nanely, multiple interconnected
processors.” Accordingly, in our |ikelihood of confusion
analysis we will direct our consideration to whether there
exists a likelihood of confusion resulting fromthe

cont enpor aneous use of NUMA for the “installation

mai nt enance and repair of [all types of] of conputer

har dwar e” and NUVACENTER for “conputer hardware, nanely,

mul tiple interconnected processors.” C. Tuxedo Monopoly,

Inc. v. General MIIls Fun Group, Inc., 648 F.2d 1335, 209

USPQ 986 ( CCPA 1981).
Consi dering next the marks, Sequent’s mark NUMACENTER

enconpasses Numa’s NUVA mark in its entirety and then adds

15
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the word CENTER to it. Two of the definitions of the word
“center” are as follows: “a store or establishment devoted
to a particular subject or hobby” and a “shopping center.”

Random House Webster’s Dictionary (2001). |In our judgnent,

a consunmer famliar with the mark NUVA for the installation
mai nt enance and repair of all types of conputer hardware
woul d, upon seeing the mark NUMACENTER for a particular type
of conputer hardware, sinply assune that NUMACENTER

i ndicates the store to which one goes for NUMA installation
mai nt enance and repair services. Mreover, even if a
consuner did not understand CENTER to nean store, we feel
that he or she woul d neverthel ess believe that Sequent’s
NUMACENTER conput er hardware and Numa’s NUVA conput er

har dwar e nai nt enance, installation and repair services
emanated fromthe sane source, or were sponsored or approved
by the sanme source, because the CENTER portion of Sequent’s
mark is not sufficiently distinguishing in nature.

Finally, both the NUVA registration and the NUMACENTER
application depict the marks in typed drawing form This
nmeans that Sequent’s “application [for the mark NUMACENTER]
is not limted to the mark depicted in any special form”
and hence we are obligated “to visualize what other forns

the mark m ght appear in.” Phillips PetroleumCo. v. C J.

Webb Inc., 442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971). See

al so INB National Bank v. Metrohost Inc., 22 USPQ2d 1585,

16
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1588 (TTAB 1992). Sequent could depict its mark NUMACENTER
such that the NUMA portion was enphasized, thus making the
mar k NUMACENTER even nore simlar to Numa’s regi stered mark
NUMA. Accordingly, we find that there exists a |ikelihood
of confusion if the marks NUVA and NUVACENTER were to be
used for at |east certain of their respective services and
goods. O course, to the extent that there are doubts on
the issue of likelihood of confusion, we are obligated to

resol ve those doubts in favor of Numa. Century 21 Real

Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23

UsPQ2d 1698, 1707 (Fed. Cr. 1992); Inre Shell G1 Co., 992

F.2d 1204, 26 USPQ2d 1687, 1691 (Fed. Cir. 1993).

Deci sion: Sequent’s counterclains seeking to cancel
the NUVA registration are dismssed. Numa’'s petition to
cancel the NUVA-Q registration is denied. Numa's opposition
to Sequent’s application to regi ster NUMACENTER i s
sustained. In short, Numa retains its registration of NUVA
and Sequent retains its registration of NUMA-Q  Sequent

does not obtain a registration for NUMACENTER

17
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Seeherman, Adm ni strative Trademark Judge, concurring in
part and dissenting in part:

| respectfully dissent fromthat part of the opinion
sustaining Numa, Inc.’s (hereafter plaintiff) opposition to
t he application of Sequent Conputer Systens, Inc. (hereafter
defendant) to regi ster NUMACENTER as a trademark for
“conputer hardware, nanely, multiple interconnected
processors, and conputer software for use therewith to
facilitate the interconnection and interoperation of such
hardware, and instruction manuals distributed as a unit
therewith.”

As the majority has pointed out, plaintiff has not nade
any evidence of record in support of its opposition to the
regi stration of defendant’s NUMACENTER mark. Plaintiff’s
registration for NUMA is of record, though, as a result of
defendant’ s counterclaimto cancel that registration. Thus,
the only evidence as to the rel atedness of plaintiff’s
services and defendant’s goods is the identification of
services which appears in plaintiff’'s registration.

Plaintiff’s services are identified as “installation,
mai nt enance and repair of conputer hardware” in Cass 37.1

Under settled principles of trademark |aw, and as the

1 As the mpjority notes, this registration also covers “conputer

progranming for others in the field of nmedical inmaging” in Cass
42, but since the Cass 37 services are nore broadly defined,
agree with the majority that the focus of the discussion of the
i ssue of likelihood of confusion should be directed to them

18
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maj ority points out, these services of installation,

mai nt enance and repair of conputer hardware is broad enough
to enconpass the installation, maintenance and repair of the
conputer hardware identified in defendant’s application,
namely, multiple interconnected processors.

Mul tiple interconnected processors are specialized
conputer equi pnent. They are not the sane as the persona
conputers which nenbers of the general public would purchase
for hone use. Rather, they are sophisticated equi pnment
whi ch woul d be used for conplex tasks in which nmultiple
processors would be required. Because of the very nature of
t he goods, the consuners would generally be | arge
corporations or governnent agencies, and the people naking
t he purchasi ng deci si ons woul d be conputer professionals who
woul d be know edgeabl e about such equi pnent.

As shown in the majority opinion, NUVA is an acronym
for a conputer architecture known as “non-uniform nenory

access.”?

The evidence submtted by defendant shows that
NUMA (acronyn) architecture is a feature of applicant’s
identified goods. For exanple, the “what’s? coni listing
for NUVA provides the foll ow ng expl anation

NUMA (non-uni form nenory access) is a
nmet hod of configuring a cluster of

2 Because in our opinions we normally depict both trademarks and

acronyns in all capital letters, I will indicate in a
parenthetical following the termwhether | amreferring to NUVA
as the acronymor the trademark.

19
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m croprocessors in a nultiprocessing

system so that they can share nenory

| ocal Iy, inproving performance and the

ability of the systemto be expanded.
NUMA adds an internedi ate | evel of

menory shared anong a few

m croprocessors so that all data

accesses don’t have to travel on the

mai n bus.

NUMA can be thought of as a “cluster in
a box.” The cluster typically consists
of four mcroprocessors (for exanple,
four Pentium m croprocessors)

i nterconnected on a |local bus (for
exanpl e, a Peripheral Conponent

I nt erconnect bus) to a shared nenory....
http://whatis/techtarget.com

See, also, the following definition: “Non-Uniform Menory
Access: <architecture> (NUVA) A nenory architecture, used in
mul ti processors, where the access tinme depends on the nenory
| ocation. A processor can access its own |ocal nenory
faster than non-local nmenory (nenory which is local to
anot her processor shared between processors).” “FOLDOC Free
On-Line Dictionary of Computing,” foldoc.doc.ic.ac.uk
Applicant has also submitted a literal stack of

articles taken from various publications which describe NUVA
architecture as a feature of multiple interconnected
processors, including the foll ow ng:

NUMA al | ows applications designed for

the shared nenory nodel of SMP machi nes

to run on internal clusters of unlimted

processors, creating a virtual MPP

(massi vely parall el -processi ng) machi ne.

“PC Week,” COctober 16, 1995

NUMA is a nore scal abl e nmenory-sharing
system Wth SMP, it’s difficult to

20
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hook together a |arge nunber of
processors because they nmust all access
all nmenory at the sane speed over short
bus I engths, a process that can actually
| ead to performance sl owdowns.

NUMA over cones this by connecting |arge
groups of processors and nenory at
varyi ng speeds over greater distances to
enabl e a faster, nore-powerful conputing
pl atform

“I nformati onweek,” Novenber 29, 1999

| BM s acquisition of Sequent could prove

conpl ementary for the conpany, because

the latter has concentrated heavily on

t he non-uniform nmenory architecture

(Numa) approach. This typically relies

on running applications with multiple

processors across a hi gh-speed backpl ane

in asingle box. It is differentiated

fromsymetric multiprocessing (SM)

servers because it assigns a separate

pi ece of nmenory to each processor in the

server, reducing bus overl oad.

“Conmput er Weekly,” QOctober 28, 1999

As a result, when the relevant class of consuners views

the mark NUMACENTER i n connection with applicant’s goods,
they will perceive the elenent NUVA as a descriptive term
for a characteristic of the goods, rather than seeing it as
a reference to plaintiff’s NUVA trademark. Moreover,
al though in other contexts, as the mgjority states, the word
CENTER may not be a highly distinguishing feature of a mark,
in the context of applicant’s goods the term CENTER woul d
either be perceived as arbitrary and the dom nant el enent of
NUMACENTER, or it would be seen, when used in conbination
with NUMA, as reinforcing the acronym significance of NUMA

For exanpl e, consuners may vi ew NUVACENTER as suggesti ng

21



Cancel l ation No. 29,387 & Opposition No. 116,011

that the non-uniform nmenory access architecture is a central
feature (center) of the nultiple processors.

In the context of these goods, | am sinply not
persuaded by the majority’s statenent that, because two
nmeani ngs of “center” are a store and a shoppi ng center,
consuners woul d assune that NUMACENTER, when used on
mul tiple interconnected processors, indicates the store to
whi ch one goes for NUMA (trademark) installation
mai nt enance and repair services. There is no indication in
this record that either defendant’s goods or the service of
installation, maintenance or repair of such goods woul d be
of fered through a store. Again, nultiple interconnected
processors are highly sophisticated equi pnment, and there is
no evidence that they would be offered through stores in the
way that a general consuner item such as a honme conputer
woul d. Because of the highly sophisticated nature of the
identified goods, | do not believe that we can assune,

w t hout evidence, that one would go to a store to arrange
for their installation or that one would take themto a
store to have them mai ntained or repaired. Accordingly, |
do not think that purchasers will view the term CENTER in
defendant’s mark as indicating plaintiff’s store.

As noted above, the majority has found plaintiff’s
services to be related to defendant’s goods by assum ng t hat

plaintiff’s services would enconpass the installation,
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mai nt enance and repair of multiple interconnected
processors, a proposition with which I agree. However, if
the services are viewed in this way, plaintiff’s mark NUVA
obvi ously has a highly suggestive significance, as it refers
to a characteristic of the multiple interconnected
processors, i.e., processors having a NUVA (acronym
architecture.® The strength of plaintiff’s mark nust be
considered in determning |ikelihood of confusion. Because
of the highly suggestive nature of the mark as it applies to
the services as defined in this manner, the mark NUMA is
entitled to a very limted scope of protection. In ny view,
the differences in the marks, i.e., the additional elenent
CENTER in defendant’s mark, is sufficient in this case to
di stingui sh them

It nust al so be renenbered that plaintiff’s services as
enconpassed by its identification, i.e., the installation,
mai nt enance and repair of multiple interconnected
processors, and defendant’s multiple interconnected
processors, will be purchased by highly sophisticated and
know edgeabl e people who will exercise great care in buying

the processors or hiring a conpany to install, maintain and

3 Because we have found that defendant did not prove inits

counterclaimthat NUVA is a generic termfor plaintiff’'s

servi ces, and because the ground of nere descriptiveness under
Section 2(e)(1) was not pleaded, the registration nust be deened
valid under the presunptions of Section 7(b) of the Act.
Therefore it nust be viewed as being distinctive, albeit highly
suggesti ve.
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repair them These purchasers are not likely to sinply
assune that the goods and services emanate fromor are
sponsored by the sane source solely because both nmarks have
the comon el enent NUVA when this elenent is a recogni zed
acronymfor a feature of the goods.

G ven these considerations, as discussed above, | would
find that plaintiff has not nmet its burden in proving that
defendant’ s use of NUMACENTER is likely to cause confusion
with plaintiff’s registered mark NUVA. Accordingly, | would

di sm ss the opposition.
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