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Opi nion by Holtzman, Adm nistrative Trademark Judge:

An application has been filed by Success Ware Inc. ("Success
Ware" or "defendant") to register the mark shown bel ow on the
Principal Register for the foll ow ng goods (as anended):

"clothing, namely t-shirts, sweat tops, and sweat pants."?!

! Application Serial No. 75494063 filed on June 1, 1998, alleging dates
of first use and first use in comerce on August 22, 1996.
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On March 13, 2000, opposer, Anvil Knitwear, Inc. ("Anvil
Knitwear” or "plaintiff"), filed an opposition to registration of
t he above application. As grounds for opposition, plaintiff
asserts that through its predecessor, plaintiff has used and
regi stered the mark ANVIL and the design of an anvil for wearing
apparel including sportswear; that plaintiff's nmarks are strong
and represent a val uabl e business and goodw I |; and that
defendant's mark consisting of the design of an anvil for the
goods identified in the application so resenbles plaintiff's
previously used and registered nmarks as to be likely to cause
confusion, mstake or deception. Plaintiff has pleaded ownership
of the following four registrations for the mark ANVIL in typed
form Registration No. 903069 for "nmen's, wonen's, boy's, girl's
and children's shirts";2 Registration No. 783710 for "men's and
boy's shirts";® Registration No. 1659008 for "tank top shirts,
sweat shirts and knitted dresses";* and Registration No. 2201382

for "caps."®

2 | ssued Novenber 24, 1970.
3 I ssued January 19, 1965.
4 | ssued Cctober 1, 1991

5> | ssued Novenber 3, 1998.
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Plaintiff has al so pl eaded ownership of Registration No.

783711 for the mark shown below for "men's and boy's shirts."®

> _9

Success Ware, by its original and anended answers, denied
the salient allegations in the opposition.

On March 24, 2000, Anvil Knitwear filed a petition to cancel
Success Ware's Registration No. 2284417 for the mark shown bel ow
for "t-shirts, sweat pants, sweat shirts, sweat jackets, and
sweat shorts."’ The ternms "WARE," "INC." and "SPORTSWEAR' have

been di scl ai ned.

e VARE
& i

SPORTSWEAR

The petition to cancel is based on the sane ground, the sane
pl eaded registrations and the sane essential allegations as the

notice of opposition.

® | ssued January 19, 1965.

" Issued COctober 12, 1999.
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Success Ware filed an answer denying the allegations in the
petition to cancel.

On Novenber 16, 2000, the Board consolidated the opposition
and cancel | ati on proceedi ngs.

The record in these consolidated cases includes the
pl eadi ngs; the files of defendant's involved application and
registration; plaintiff's testinony (wth exhibits) of Mario F.
Otiz, a paralegal at the law firmof Fross Zel nick Lehrman &
Zissu, P.C., and Anthony Corsano, Anvil Knitwear's vice president
of sales and nmarketing; and defendant's notices of reliance on
opposer's answers to certain interrogatories and on third-party
regi strations for marks containing or conprising the word "anvil"
and/or the design of an anvil.® Defendant al so subnitted the
testinony (wth exhibits) of Reva Payne, defendant's president.
The plaintiff has objected to this subm ssion. Neither party
attended the other's depositions.

Both parties have filed briefs.® An oral hearing was not
request ed.

Bef ore proceeding to the nerits of these cases, sone

prelimnary matters require our attention.

8 I't was unnecessary for defendant to file notices of reliance on a
status and title copy of its own challenged registration and portions
of the testinony deposition of M. Corsano since these materials were
al ready of record.

° Defendant filed a "reply" brief that was properly stricken by the
Board on Decenber 3, 2002
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Plaintiff has pointed out that defendant's trial brief was
| ate, having been filed nearly a nonth after the due date for the
brief as |last reset by the Board. Defendant provided no
explanation for the delay. However, we note that this matter was
raised solely as an informational statenment in a footnote in
plaintiff's reply brief, that plaintiff did not nove to strike
the brief, and noreover, that plaintiff has not indicated any
prejudice as a result of the late brief. Under the
ci rcunstances, and because it benefits the Board to have the
briefs of both parties of record, we will consider defendant's
| ate brief.

In addition, during trial, plaintiff filed a notion to
stri ke defendant's notice to take the deposition of Reva Payne.
Because the notion did not cone to the attention of Board until
after the deposition was taken, the notion to strike was denied
by the Board as noot. The Board ot herwi se deferred consideration
of any objection to defendant's introduction of this deposition
until final decision. W wll address that objection now.

Plaintiff had objected to the notice on the ground that to
the extent it was intended to be a notice to take a deposition on
witten questions, the notice did not set forth the nanme or
descriptive title of the officer before whomthe deposition was
to be taken under Tradenmark Rule 2.124(c) and it did not provide
the 20-day notice required by Trademark Rule 2.124(d) for

plaintiff to serve cross-questions. The notice was served on
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March 28, 2001 for the deposition to be taken on April 11, 2001.
Def endant, incorrectly believing that plaintiff was objecting to
defendant's alleged failure to identify the officer status of the
deponent, insisted that it had fully conplied with that
requirenent. In an effort to correct the tinme-franme deficiency,
def endant re-served the notice on April 6, 2001 and changed the
date of the deposition to April 19, 2001. However, defendant
incorrectly relied on Rule 31(4) of the Federal Rules of Cvil
Procedure rather than the Trademark Rul es which govern these
proceedi ngs, and as a result, the re-served notice only all owed
plaintiff 14 days to serve cross-questions. Nevertheless,

def endant believed it had conplied with or renedied all the
procedural deficiencies in the notice, and proceeded with the
deposition on the reschedul ed date of April 19, 2001. Plaintiff
did not serve cross-questions and filed its notion to strike the
notice on April 17, 2001.

VWhil e we do not consider the manner in which the deposition
was taken to be an adequate basis on which to strike the
testinony, defendant's failure to provide plaintiff with the
requi site notice for the deposition is a serious deficiency.
Nevert hel ess, taking defendant's pro se status into consideration
and its unfamliarity wth Board rules and procedures, we have
decided to consider this testinony, over plaintiff's objection,

and accord it whatever probative value it may have.
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We feel conpelled to point out, however, that we are going
to great |lengths to accombdate defendant's pro se status with
respect to these matters. Wiile any party, including a corporate
party, is entitled to represent itself in Board proceedi ngs, (see
Patent and Trademark O fice Rule 10.14(e)), the Board in at | east
two prior rulings in this consolidated proceedi ng advi sed
def endant corporation, through Ms. Payne, defendant's president,
that in light of the technicalities of the procedural and
substantive |law involved in Board proceedings, it was recommended
t hat defendant secure the services of an attorney who is famliar
with such matters. Defendant was tw ce warned that conpliance
with the applicable rules and | aws woul d be expected whet her or
not defendant is represented by counsel.

Nevert hel ess, defendant chose not to obtain counsel, and as
a result, there are many procedural irregularities in this case
that stemfromdefendant's unfamliarity with proper procedures.
Despite these irregularities, we have given defendant great
| eeway i n defending these cases by allow ng defendant's testinony
that was taken on faulty notice and its brief which was submtted
nearly a nonth late.

We turn nowto the nerits of these cases.

Plaintiff, Anvil Knitwear, Inc., is a manufacturer of

sportswear, principally shirts. M. Corsano (plaintiff's vice

0 pefendant's claimin its brief that its notion to reopen discovery
and its nmotion to conpel are still pending is incorrect. In fact,
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presi dent of sales and marketing) testified that plaintiff has
used "the Anvil nanme and trademark"” (Dep. p. 4) for at |east the
21 years since he has been with the conpany and that t-shirts
with an ANVIL neck | abel are typical of the kinds of products
sold by the conpany over the years. Plaintiff services primarily
the inprinted sportswear market, selling its shirts to screen
printers, enbroiderers, and distributors who in turn sell the
inprinted products, with the original ANVIL | abel, to retai
outlets such as tourist shops and sports stores, and at speci al
events such as the Super Bow and the Boston Marathon. Plaintiff
also sells directly to magjor retail chains such as K-mart and
Ames as well as to ad specialty and pronotion houses that focus
on pronotions and gi veaways for major corporations such as Coca-
Col a and | BM

According to M. Corsano, in the year 2000, plaintiff sold
about 6 mllion "units" of t-shirts bearing the ANVIL mark with
sales "for the last few years" in excess of 40 nillion units.?!
(Dep., p. 6.) Plaintiff advertises and sells its products
primarily through yearly catal ogues that are sent to plaintiff's
custoners "as well as part of [its] custoners' custoner base."
(Dep., p. 9.) As many as 50,000 of the catal ogues have been sent
out in a given year. Once or twce a year, plaintiff mils out

bet ween 10, 000 and 20, 000 pronotional sanples (including pens,

these matters have al ready been decided by the Board and they will not
be considered further herein.
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mugs and key chains) with the "Anvil" nanme "and the | ogo"” to
10,000 to 20,000 different users.*® (Dep., p. 10.) In addition,
plaintiff advertises its clothing in trade publications which are
sent to those in the inprinted active wear business,

enbroi derers, screen printers, and retailers. These custoners

al so advertise ANVIL apparel in advertisenents and catal ogues for
their own products. Plaintiff also attends trade shows to target
t he pronotional products business and has operated a website for
the past three or four years allowing plaintiff's "custoners and
its custonmers' custoner” (Dep., p. 18) to order products directly
through the website. M. Corsano testified that a marketing
study was conducted in 1999 to determ ne t-shirt brand
recognition in the trade for its "Anvil brand" (Dep., p. 20).
According to M. Corsano, the study shows that 52 percent had
unai ded brand awareness and 99 percent had "total awareness,"

whi ch, M. Corsano stated, is an "extrenely high nunber” from an
i ndustry standpoint. (Dep., p. 21.)

Def endant, Success Ware Inc., began its operations on May 6,
1996. Ms. Payne testified that defendant uses its "anvil" design
on t-shirts, sweat pants, sweat shorts, sweatshirts, caps, nugs
and stationery. During her own deposition, Ms. Payne introduced

exanpl es of these products bearing defendant's "anvil" design

1 The specific nature of a "unit" has not been explained but we will
presune that a unit is a single shirt.

2 plaintiff's exhibits show that a number of different design |ogos of
plaintiff, other than the "anvil" design | ogo, al so appear on sone of
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acconpani ed by various words or phrases. Defendant did not
provi de any testinony or evidence regarding its date of first use
of either of its marks and has relied on the June 1, 1998 filing
date of its opposed application and the May 9, 1997 filing date

of the application underlying its challenged registration.

PRI ORI TY

M. Corsano has testified that Anvil Knitwear is the owner
(through a predecessor) of its pleaded registrations for the
ANVIL word marks and the "anvil" design mark, and defendant has
acknowl edged in its trial brief that these registrations are of
record. 3

In an opposition, when a registration pleaded by opposer is
properly of record, the issue of priority does not arise. See
King Candy Co., Inc. v. Eunice King's Kitchen, Inc., 496 F. 2d
1400, 182 USPQ 108 (CCPA 1974). Anvil Knitwear's pl eaded
regi strations are properly of record. Thus, for purposes of the
opposi tion agai nst defendant's application, Anvil Knitwear has
priority as the prior registrant of the pleaded ANVIL word marks

and the "anvil" design mark. Anvil Knitwear need not al so prove

plaintiff's shirts. It is not clear which logo M. Corsano is
referring to here.

13 Specifically, Ms. Payne stated, "Opposer/Petitioner has made of
record status copies of its trademark Anvil and Anvil Design trademark
Regi strations for noting use of trademarks on various products.”
(Brief, p. 2.) During her deposition, M. Payne nmade reference to the
i ntroduction of these registrations.

10
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that it is the prior user of these marks.!* See King Candy Co.,
Inc. v. Eunice King's Kitchen, supra.

In a cancellation proceeding, the plaintiff nust show that
it was the first to use the mark or, if no evidence is presented
by the defendant and the plaintiff owns a registration, that the
plaintiff has the earliest filing date of the applications which
matured into the registrations. See Brewski Beer Co. v. Brewski
Brothers Inc., 47 USDPQ2d 1281 (TTAB 1998).

The filing date of the application underlying plaintiff's
pl eaded registration for the "anvil" design (Registration No.
783711) is April 4, 1964 and plaintiff has testified that the
"anvil" nanme and mark have been used since at |east as early as
1980.° Defendant could only defeat those dates with either an
earlier filing date (i.e., the filing date of the application

)1® or evidence of

whi ch matured into the subject registration
earlier use of its mark. Defendant's filing date is not earlier,

and defendant has provided no evidence regarding its date of

4 Nevertheless, plaintiff has shown use of its ANVIL word marks pri or
to any date of first use on which defendant can rely, i.e., the June 1,
1998 filing date of its opposed application. However, plaintiff has
not shown prior actual use of the "anvil" design. To the extent that
plaintiff is alleging that the word "anvil" and the design of the anvi
are equi val ent marks for purposes of establishing priority of the
"anvil" design mark, this argunment is flawed. The fact that two narks
may be confusingly simlar does not necessarily nmean that they are

| egal equival ents for purposes of priority. See Van Dyne-Crotty Inc.
v. Wear-Guard Corp., 926 F.2d 1156, 17 USPQ2d 1866 (Fed. Cir. 1991).

> This date reflects M. Corsano's testinony that the mark has been
used for at |east the 21 years since he has been with plaintiff's

conpany.

' The issue dates of the registrations are not relevant to priority.

11
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first use, and certainly no evidence of actual use preceding the
dates shown by plaintiff. Thus, plaintiff's priority in the
cancel | ati on proceedi ng has been established.

VWhile admitting that plaintiff's "anvil" design mark
(Registration No. 783711) "is the mark in issue with regards to

the |ikelihood of confusion," defendant contends that "this is
not the "anvil design' mark submtted into evidence affixed to

| abel s and attached to the products in question." (Brief pp. 7
and 9.) First, as explained above, if a plaintiff's pleaded
registration is properly of record, as Registration No. 783711 is
in this case, proof of earlier actual use on products is not
required.

Furthernore, to the extent defendant is alleging that
plaintiff has abandoned use (or has not shown continuous use) of
the design mark in Registration No. 783711, defendant at no tine
filed or noved to file a counterclaimto assert this issue. An

all egation of this nature constitutes an attack on the validity

of the registration and cannot be considered in the absence of a

" M. Corsano also testified as to plaintiff's ownership of two

addi tional registrations one of which is Registration No. 2409194 for
another "anvil" design for pants for wonen, nen and children. This
regi stration was not pleaded either in the notice of opposition or the
petition to cancel nor were the pleadings anended to assert these

regi strations. Wether or not we consider this registration of record,
and whet her or not defendant has an earlier filing date than the
underlying applications for this registration will not affect the
priority determnation in this case. Priority of use as to the "anvil"
desi gn has al ready been shown through Registration No. 783711, the

regi stration that has been pl eaded and made of record. Thus,
defendant's argunent that it has priority over plaintiff's subsequent
regi stration of another "anvil" design is not rel evant.

12
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counterclaimto cancel the registration. See Trademark Rul es
2.106(b)(2)(ii) and 2.114(b)(2)(ii). See also The Gllette
Conmpany v. "42" Products Ltd., Inc., 158 USPQ 101 ( CCPA 1968);
and Contour Chair-Lounge Co., Inc. v. The Engl ander Conpany, 139
USPQ 285 (CCPA 1963). Accordingly, no consideration has been
given to these argunents.

We turn then to the question of |ikelihood of confusion.

LI KELI HOOD OF CONFUSI ON

In our analysis we will direct our attention to the mark of
plaintiff which can be considered closest to the chall enged marks
in the application and registration, that is, Registration No.
783711 for the "anvil" design mark.

Here, as in any likelihood of confusion analysis, we |ook to
the factors set forth inlInre E. 1. du Pont de Nenours & Co.
476 F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particul ar
attention to the factors nost relevant to the case at hand,
including the simlarity of the marks and the rel atedness of the
goods. See Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24 (CCPA 1976).

In plaintiff's registration for the "anvil" design, the

8

goods are identified as "nen's and boy's shirts."'® The goods

'8 The identification of goods in this registration originally also
i ncluded "shorts, pants, coats, jackets, overalls, and dungarees."
These goods were subsequently deleted fromthe registration

13
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identified in defendant's application are "clothing, nanmely t-
shirts, sweat tops, and sweat pants.” The goods identified in
defendant's registration are "t-shirts, sweat pants, sweat
shirts, sweat jackets, and sweatshorts."

Def endant maintains that the parties' respective goods are
"different." However, the question is not whether purchasers can
differentiate the goods, but rather whether purchasers are likely
to confuse the source of the goods. See Helene Curtis Industries
Inc. v. Suave Shoe Corp., 13 USPQR2d 1618 (TTAB 1989). Thus, it
is sufficient if the respective goods are related in sone nmanner
and/or that the conditions surrounding their marketing are such
that they woul d be encountered by the sanme persons under
ci rcunst ances that could, because of the simlarity of the marks
used thereon, give rise to the m staken belief that they emanate
fromor are associated with the same source. See In re Al Dbert
Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

In fact, the goods in these cases are, in part, legally
identical. Defendant's t-shirts are fully enconpassed within
plaintiff's broadly identified shirts, which the evidence shows
includes t-shirts. Thus, the parties' goods are not only legally
identical, but are identical in fact. The goods are otherw se
closely related itens of casual apparel. There is an obvious
relationship between plaintiff's shirts, which would include
casual shirts such as tank tops and t-shirts, on the one hand,

and defendant's sweat pants and sweat shorts on the other.

14
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Def endant attenpts to distinguish the channels of trade for
the respective goods, arguing that whereas plaintiff's primary
custoners are distributors, screen printers, enbroiderers and
retail chain stores (and not the general public), defendant
allegedly sells its clothing at exhibitions, special comunity
fairs and events apparently directed to the general public.?®
However, the question of |ikelihood of confusion is based on the
goods as identified in the applications and registrations
regardl ess of what the record may show as to the actual channels
of trade for the goods. See CBS, Inc. v. Mirrow, 708 F.2d 1579,
218 USPQ 198 (Fed. Cir. 1983). There are no limtations as to
channels of trade in either plaintiff's or defendant's
identification of goods. Therefore, we nust assune that their
clothing is sold through all normal channels of trade for these
goods, including all the usual retail outlets. |In fact,
plaintiff has testified that its inprinted shirts, still bearing
the original neck label, are ultimately sold in the retai
mar ket .

There is also a presunption that the goods reach all the
usual cl asses of purchasers and users. Wile nmen and boys are
the specified users of plaintiff's shirts, defendant's cl ot hing,

as identified, is presuned to include clothing for nmen and boys.

9 This statenment was nmade in defendant's brief. There was no testinony
or other evidence as to the actual trade channels for defendant's
goods.

15
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In any event, wonen woul d al so be considered potential purchasers
of nmen's and boy's shirts.

It is clear that these identical and closely related itens
of apparel, if offered under simlar marks, would be likely to
cause confusion.

Thus, we turn our attention to the marks, keeping in mnd
t hat when marks woul d appear on identical or closely related
goods, as in this case, the degree of simlarity between the
mar ks necessary to support a finding of |ikely confusion
declines. Century 21 Real Estate v. Century Life, 970 F.2d 874,
23 USPQ2d 1698 (Fed. Cir. 1992).

The mark in plaintiff's Registration No. 783711 and the
mark in the subject application are both design marks and not
capabl e of being spoken. Therefore, the determ nation of whether
the marks are simlar nust be made solely on the basis of a
vi sual conparison of the two nmarks. These marks are visually
quite simlar; both are undeniably anvils, and both anvils are
simlar in overall size, shape, position (both in profile, albeit
facing opposite directions), and proportion. Although defendant
insists that the two marks create different commerci al
i npressions, the fact is that these "anvil" designs, when applied
to the parties' identical and closely rel ated goods, convey
i dentical neanings and comrercial inpressions.

There are certain differences in the two marks as def endant

points out. However, these differences for the nost part involve

16
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m nute details that would be | ost on the average purchaser and,
in any event, do not affect the overall commercial inpression in
any significant way. The test is not whether the marks can be

di sti ngui shed when subjected to a side-by-side conparison. See
Spoons Restaurants Inc. v. Mdxrrison Inc., 23 USPQ2d 1735 (TTAB
1991), aff'd. unpub'd., Appeal No. 92-1086 (Fed. Cir. June 5,
1992). Average purchasers are not infallible in their
recol l ection of trademarks and often retain only a general

overall inpression of marks that they may previously have seen in
the marketplace. See In re Miucky Duck Mustard Co. Inc., 6 USPQRd
1467 (TTAB 1988). The differences in these anvil designs are not
so significant that they are likely to be noted or renenbered by
purchasers when seeing these marks at different tinmes on
identical or closely related goods.

Nor is the appearance or conmercial inpression significantly
changed by the addition of the hammer to defendant's mark, as
this feature nerely adds to the overall perception of the design
as an anvil. Purchasers nay even believe the version of the
anvil design with the hamer is sinply a slight nodification of
plaintiff's original design and assune both indicate origin in
the sanme source. See, e.g., In re Micky Duck Mustard Co. Inc.,
supr a.

Moreover, there is no persuasive evidence that the inmage of

an anvil is anything but an arbitrary and uni que mark for

17
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clothing, and therefore it is entitled to a broad scope of
prot ection. ?°

Def endant's third-party registrations for "anvil" or the
design of an "anvil" do not convince us otherw se. The factor to
be considered in determning |ikelihood of confusion under du
Pont is the nunber and nature of simlar marks "in use on simlar
goods.”" See Inre E.I. du Pont de Nemours & Co., supra. First,
third-party registrations are not evidence that the marks shown
therein are in use. In re Albert Trostel & Sons Co., supra. M.
Payne testified that "[t] hese are copies of conpani es who use the
word "anvil,'" (Dep., p. 12) and, referring to one third-party
registration (No. 1379258 shown below), "I know of anot her
conpany in the trade using an anvil design with regards to
clothing" (Dep., p. 14). However, w thout any details regarding
the extent of any such use, we cannot conclude that consuners
have been exposed to the marks such that they woul d nmake
di stinctions anong "anvil" design marks by | ooking to other

el ements in those marks. See Smth Bros. Mg. Co. v. Stone Mg.

20 7o the extent, if any, plaintiff is asserting that its mark is
"famous” under this du Pont factor, the evidence thereof is not
particularly persuasive. Plaintiff's testinony as to its policing
efforts is vague, and noreover it is not clear to which nmark (the word

"anvil" or the design of the anvil) or to which nmarket (trade or
retail) plaintiff's evidence of sales and advertising expenditures
relate. In addition, the brand awareness study referred by plaintiff

inits brief as indicating "consuner" recognition (Main Brief, p. 9 and
Reply Brief, p. 1) was actually described by M. Corsano in his
deposition as a trade awareness study ("G ves you an idea of what
percentage of the trade recogni zed different brands." Dep., p. 21).
Plaintiff introduced only a sunmary page fromthe study which did not
identify the class of participants.

18
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Co., 476 F.2d 1004, 177 USPQ 462 (CCPA 1973); and In re The

United States Shoe Corporation 229 USPQ 707 (TTAB 1985).

 FLINTLOCK FORGE,

LtD

Moreover, wth one exception, the third-party registrations
are not for simlar goods. The one exception is Registration No.
1379258 (shown above) for nmen's and wonen's cl ot hi ng.

Third-party registrations can have a bearing on the strength
or weakness of a mark to the extent that they can be used to show
that a particular mark or elenent of a mark has a suggestive or
commonl y understood neaning in a particular field. Conde Nast
Publications Inc. v. Mss Quality, Inc., 180 USPQ 149 (TTAB
1973), aff'd. 184 USPQ 422 (CCPA 1975). However, the existence
of a single third-party registration incorporating an "anvil"
design into several other elenents formng a conposite mark for
clothing is sinply not sufficient to show any significance or
suggestive nmeaning of this design in the apparel field.
Furthernore, the "anvil" design itself is not even a particularly
noti ceabl e el enment of this mark apart fromthe overall conposite
that includes the superinposed inage of a | arge horseshoe.

In any event, we certainly cannot find, based on this

evi dence, that the scope of protection accorded plaintiff's mark

19
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shoul d not extend to defendant's highly simlar mark for
identical and closely related goods.

We turn then to a conparison of defendant's registered mark

with plaintiff's "anvil" design mark. Wile plaintiff's mark
consists solely of the "anvil" design, the mark in defendant's
registration is a conposite consisting of an "anvil" design and

t he words "SUCCESS WARE I NC." and "SPORTSVEAR, " with the terns
"WARE, " "INC. " and "SPORTSWEAR' di scl ai ned. Defendant contends
that this mark is distinguishable fromplaintiff's design mark in
sound, appearance and neani ng.

Agai n, the marks convey simlar nmeanings and create simlar
commerci al inpressions when used with identical and closely
rel ated goods. The "anvil" design, which is plaintiff's entire
arbitrary mark, is a significant conponent of defendant's
conposite mark and creates a strong visual inpact apart fromthe
wor di ng.

There are obvious differences in sound and appearance in
view of the presence of words in defendant's mark. However,
these words are not sufficient to distinguish the marks. The
generic word "SPORTSVWEAR' has no significant effect on the
commerci al inpression conveyed by defendant's mark. Moreover,
the addition of defendant's corporate nanme, "SUCCESS WARE I NC. ,"
to plaintiff's simlar trademark does not avoid a |ikelihood of
confusion particularly where, as here, the shared elenent is

unique and arbitrary. See In re Enul ex Corporation, 6 USPQd
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1312 (TTAB 1987). 1In fact it has been held that the inclusion of
a trade nane along with the mark may actual |y aggravate
|'i kel i hood of confusion rather than reduce it. See Inre
Denni son Manuf acturing Conpany, 220 USPQ 1015 (TTAB 1983).
Finally, it is well settled that purchasers of casual, |ow
cost ordinary consuner itens are held to a | esser standard of
purchasing care and are nore likely to be confused as to the
source of the goods. See Specialty Brands, Inc. v. Coffee Bean
Distributors, Inc., 748 F.2d 669, 223 USPQ 1281 (Fed. Cir. 1984).
In view of the foregoing, we find that purchasers famliar
with plaintiff's t-shirts sold under its "anvil" design mark
woul d be likely to believe, upon encountering a nmark that
consists entirely of, or substantially of, a simlar anvil design
for the sane and closely rel ated goods, that the goods originated
with or are associated with or sponsored by the sane entity.
Deci sion: The opposition is sustained; and the petition to
cancel is granted and Registration No. 2284417 will be cancelled

in due course.
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