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Opi ni on by Seehernman, Adm nistrative Trademark Judge:

Cor ni ng I ncorporated has opposed the application of
Vitrocrisa S.A de C. V., a Mexican corporation, to register
PYR- O REY for “ovenware, nanely gl ass casserol es and

bakeware.® As grounds for opposition, opposer has alleged

1 Application Serial No. 75590697, filed Novenber 13, 1998,
pursuant to Section 44(e) of the Trademark Act, based on a
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that since prior to any date of use upon which applicant can
rely, opposer has used PYREX and related terns as tradenarks
for gl ass baking ware and rel ated goods; that opposer owns,
inter alia, registrations for PYREX, including Registration
No. 153430 for glass baking ware and Regi stration No. 317096
for gl ass baking ware and covers; that PYREX has becone a
very distinctive and fanous mark; that as early as 1984,
when opposer first |learned of applicant’s intent to use PYR-
O REY, opposer has consistently advised applicant that it
viewed PYR-O REY as infringing PYREX in the Untied States
and Canada; that in June 1984 applicant agreed not to sel
PYR- O- REY products in the Untied States and Canada; that in
June 1995, after receiving objections from opposer,

applicant informed opposer that it would not export PYR- O
REY products to the United States and Canada; that
applicant’s mark so resenbl es opposer’s previously used and
registered mark so as to be likely, when applied to the
goods identified in applicant’s application, to cause
confusion, m stake or deception; that applicant nmade its
application in bad faith and in an attenpt to cause

confusion and trade off of the fanme and good will associ ated

Mexi can registration which issued on Cctober 3, 1958. It is
noted that this registration expired on Novenber 17, 2003.
Therefore, should applicant ultimtely be successful in this
proceedi ng, the application will be renmanded to the Exam ning
Attorney, pursuant to Trademark Rule 2.131, to determni ne whether
the foreign registration has been renewed. See TMEP
81004.01(a) (3d ed., rev. My 2003).
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W th opposer’s mark; and that applicant’s use of PYR O REY
w Il cause dilution of opposer’s nark.

Applicant has admtted that there was correspondence
between Crisa, a division of Vitro S. A, and Corning
Consumer Products, Co. in 1995 in reference to the mark PYR-
O REY, and has admtted that it is not using PYR-OREY in
interstate commerce, and otherw se has denied the salient
allegations in the notice of opposition.

The record includes the pleadings; the file of the
opposed application; the testinony deposition, with
exhi bits, of opposer’s w tness, Paul Burke, and the
deposition on witten questions of applicant’s wi tness, Luis
M randa Bonilla. QOpposer has submtted, under notice of
reliance, applicant’s responses to opposer’s interrogatories
and requests for adm ssion, and certain printed
publications, and applicant has submtted, also under notice
of reliance, copies of third-party registrations taken from
the official records of the U S. Patent and Trademark
O fice, and certain dictionary definitions.

The proceedi ng has been fully briefed, and both parties
attended an oral hearing before the Board.?

Both parties have raised objections to certain of the

other’s exhibits and testinony in connection therewth.

2 Applicant’s request for an extension of time to file its brief

is granted.
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Opposer has objected to the questions (and therefore to the
answers) propounded to applicant’s witness in his testinony
deposition taken on witten questions that refer to

i nformati on concerning markets outside of the United States.
The basis for this objection is that, during discovery,
applicant refused to answer any questions regardi ng any

mar kets outside of the Untied States. Applicant does not
deny that it refused to provide information concerning

mar kets outside the United States, but states that the
information presented in the witness’s testinony was sinply
subm tted as background information. As for information
concerni ng Canada, applicant states that it submtted this
testinony to rebut testinony submtted by opposer.

We agree with applicant that nmuch of its wtness’s
testinony referring to activities in Mexico is background
information, for exanple, in response to the question as to
when applicant first began using PYR-O REY, the w tness
stated that the conpany that began using the mark had
previ ously produced ovenware in Mexico. Moreover, applicant
did provide sone information in discovery regarding its
activities in Mexico, for exanple, that PYR-O REY products
are manufactured in Mexico, and that the mark was created in
Mexi co. I n addition, sone of the testinony provided by
applicant’s witness was not the subject matter of a

di scovery request, and therefore applicant cannot be accused
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of not providing such information (e.g., the countries where
PYR-O-REY is registered). However, with respect to specific
information as to applicant’s marketing plans in other
countries, we agree wth opposer that, because applicant
refused to provide such information during discovery, it
shoul d not be considered. As for testinony regarding
applicant’s application in Canada, this information was
initially made of record by opposer during the testinony
deposition of its wtness, and such information was al so the
subject matter of sone of opposer’s cross questions.

Accordi ngly, we have considered the testinony relating to
applicant’s attenpts to register its mark in Canada.

Opposer has al so objected to certain questions (or nore
particularly, the responses to the questions,) which opposer
characterizes as hearsay. This objection is overruled. It
is clear that the witness was testifying as to his own
under st andi ng of what occurred, based on his know edge of
the conpany’s activities. For the sanme reason, we overrule
opposer’s objections that claimthe questions call for
specul ation. In fact, sone of the questions to which
opposer has objected actually include the phrases, “based on
your understandi ng” (Question No. 30) and “to the best of
your know edge” (Question No. 34).

Opposer has al so objected to the third-party

registrations referenced in applicant’s notice of reliance,
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stating that copies of such registrations were not attached
to the notice. Inits brief, applicant asserted that it did
attach such copies, but on the possibility that, through

i nadvertence, copies were not provided to opposer, it

furni shed themto opposer with the service copy of its
brief. At the oral hearing, opposer stated that it was

mai ntaining its objection only if applicant had failed to
submt copies of the registrations with its notice of
reliance as filed with the Board. Because Board records
show that the exhibits were filed with the notice of
reliance, this objection is overrul ed.

Appl i cant has objected to Exhibit Nos. 10, 11 and 12 to
the deposition of opposer’s wtness. Applicant also objects
to these sanme exhibits, marked as Exhibits F, G and H, which
were filed with the notice of reliance, as well as Exhibits
| through L, also submtted under notice of reliance.

These docunents are all articles taken fromthe NEXI S

dat abase, and therefore qualify as printed publications
under Trademark Rule 2.122(e). However, it is clear from
applicant’s comments that it is not asserting that such
docunents are inappropriate for subm ssion by notice of
reliance, but is criticizing their probative val ue because
they do not provide current information, and because they
are hearsay. 1In general, articles taken from peri odical s

are not adm ssible for the truth of the statenents contai ned
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therein, but only for the fact that the articles appeared.
Wth respect to the survey results reported in these
articles, opposer has argued that, because the surveys were
not conducted for the purposes of litigation, they have
sufficient indicia of reliability to qualify for adm ssion
under Fed. R Evid. 807 and 803(17). However, it is not the
surveys thensel ves whi ch opposer seeks to introduce, but
articles reporting the results of the surveys. Therefore,
we have not considered the articles as establishing the
truth of the statenents made therein, excerpt insofar as
those statenents were confirned by opposer’s witness.® As
for the tineliness of the articles, and their consequent
probative val ue, we have, needless to say, taken into
consideration the dates the articles appeared in reaching
our deci si on.

Appl i cant has al so objected to the exhibits that
opposer submtted for the first time with its brief,
poi nting out that they were not properly nmade of record.
These exhibits consist, for the nost part, of excerpts from
various dictionaries of the page on which “Pyrex” appears.
Applicant is correct that these exhibits are not of record.

However, the Board may take judicial notice of dictionary

® To the extent the opposer’s w tness was aware of survey

results fromhis know edge of opposer’s business records, that
know edge is not considered hearsay even if he was not aware of
t he et hodol ogy of the surveys.
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definitions, and in this case we elect to do so. University
of Notre Dane du Lac v. J. C. CGournet Food Inports Co.,

Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983). W do not, however, take
judicial notice of excerpts fromvolunes that do not appear
to be dictionaries or encyclopedias, specifically *“The

Chi cago Manual of Style.”

Qpposer, either itself, its subsidiary Corning Consuner
Products Conpany, or its predecessors-in-interest, has used
the mark PYREX since 1915 when the gl ass, which can
wi thstand a certain | evel of heat, was created. The mark is
used on a variety of glass products, including oven bakeware
and neasuring cups. The goods are sold throughout the
United States, in nmass nerchandi sing stores such as Wal - Mart
and Target, specialty kitchen shops, and factory outl et
stores. In 1996 sal es of PYREX products were in the range
of $169 million, and opposer spent over $800, 000 on
tel evision advertising. 1In 1995 its sales were
approximately $125 mllion, and opposer had a $3 nmillion
print and advertising budget. Opposer has advertised in
such magazi nes as “House Beautiful,” “Redbook, “Famly
Circle” and Wnen’s Day.” Qpposer also distributes a
housewares catal og featuring its PYREX products to the
buyers at retail nerchants, and pronotes its goods at trade

shows. It also provides displays and fixtures to retailers
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whi ch are used to pronote PYREX products to retai

custoners. (Opposer’s wtness testified, based on his

know edge of both internal and external surveys, that in
1994- 95 PYREX had a 92% awareness, that is, that 92% of the
peopl e surveyed had heard of the brand.

Appl i cant produces and sells products for the consuner,
food service, institutional and industrial markets. The
products include gl assware, including tableware--dinnerware
such as table plates, bows and cups; drinkware, such as
drinking glasses and cups; ovenware such as heat-resistant
gl ass plates, bow s and casserol es; barware and stemare,

i ncluding wine cups and ice trays; blender jars and coffee
carafes; mcrowave oven plates; ornanental glassware such as
gl ass candl esticks, figurines and oil |anps nmade of gl ass;
cutlery, including knives, forks and spoons; and di sposabl e
products, including plastic cups, plates and flatware. In
the United States applicant sells glass tableware, including
drinking gl asses, bakeware, dinnerware, coffee carafes,
stemware and m crowave trays, for the retail, food service,
prem um industrial, floral, candl e and OEM narkets,

al t hough none of these products are sold under the mark PYR-
O REY.

The mark PYR-O REY was first used for ovenware in 1958
by applicant’s predecessor-in-interest, and in 1959 by

applicant itself. The products were sold both in Mexico and
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in some European countries. The mark was chosen to indicate
that the gl assware was produced in Mnterrey, in the sane
manner as ot her marks, such as CEL-O REY, CERREY and PANEL-
REY, of conpanies |ocated in Monterrey. Applicant has never
used the mark PYR-O REY on products sold in the United
St at es.

There has been sone history between the parties.
First, Applicant’s w tness acknow edged that he was aware
t hat opposer sold products bearing the PYREX mark in the
United States since the 1930's. In 1983, opposer objected
to a Canadian distributor’s soliciting sales for PYR-O REY
products in Canada; and in 1985 Corning dass Wrks filed an
opposition to the application of Vitrocrisa Crinesa S. A,
to register PYR-OREY in Canada. That application was
subsequent |y abandoned. There is sone dispute as to why it
was abandoned, with opposer stating it was the result of its
protest, and applicant stating that it was the result of a
mar keti ng departnent decision that it was not conveni ent at
that time to sell ovenware in that nmarket under any of
applicant’s marks.

In the early 1990’ s opposer and applicant created a
joint venture in which they set up two separate entities.
The U. S. entity, Corning Vitro, was controlled 51% by
opposer, and the Mexican conpany, Vitro Corning, was

controlled 51% by applicant. The purpose of this joint

10
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venture was to bring to opposer glass |ines, such as
drinkware and vases, that it did not have, while applicant
was able to sell Corning ware in Mexico. Corning Vitro was
i censed by opposer to use the mark PYREX in the United
States, but PYR-O REY was not allowed to be used in the
United States.

The joint venture was in existence for approxi mately
one and one half years, and after it was dissolved the
parties continued to interact to deal w th nmarketpl ace
i ssues arising fromthe dissolution. |In 1995 there was sone
correspondence between themregarding the mark PYR-O REY, in
whi ch opposer made it clear that it considered the use of
PYR-O-REY in the United States as likely to cause confusion
and infringe opposer’s trademark. On the other hand,
applicant stated in correspondence that, although it had
“unilaterally decided,” for market reasons, not to export
products under the mark PYR-O-REY to the United States, it
was reserving the right to change that decision should
mar ket conditions warrant.

Opposer has nmade of record status and title copies of

4 3

four registrations for the mark PYREX for “glass”; gl ass

5

baki ng ware”;> and the “follow ng articles made from gl ass—

* Registration No. 115846, issued March 13, 1917 (with a filing
date of June 22, 1915); republished under Section 12(c); Section
8 & 15 affidavits accepted and acknow edged; 4'" renewal .

® Registration No. 153430, issued March 21, 1922 (with a filing
date of October 6, 1921); republished under Section 12(c);

11
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nanmely, |lenses and glasses for illumnating, signaling, and
condensi ng apparatus; polished disks, reflector bl anks,
cylinders, pipes, tubes, tubing, and fillings therefore;
gauge gl ass tubes and gauge protector glasses; dishes,

bow s, tubs, plates, and sheets; distilling, condenser, and
absor bi ng apparatus for use in various industrial arts, and
parts therefor; beakers, flasks, funnels, stop-cocks,
cascade dishes, drying trays, retorts, reagent bottles,
anpoul es, bul bs, food and pharnmaceutical contai ners,

pi pettes, table and baking ware and covers therefor; utility

6 and for

di shes, trays, tubing for gaseous discharge tubes”;
t he mark PYREX PORTABLES for “bakeware with a

heati ng/ cooling pad sold as a unit.”’

Section 8 & 15 affidavits accepted and acknow edged; 4'" renewal
(At the tinme the USPTO prepared the status and title copy during
opposer’s testinony period, the fourth renewal had not yet been
effected by the Ofice. In accordance with Board policy, we have
checked the updated Ofice records to ascertain that the

regi stration has been renewed and that the registration is stil
in effect. See Time Warner Entertainment Co. v. Jones, 65 USPQd
1650 (TTAB 2002); TBMP 8§704.03(b)(1)(A) (2d ed. rev. 2004).

® Registration No. 317,096, issued Septenber 11, 1934;
republ i shed under Section 12(c); Section 8 & 15 affidavits
accept ed and acknow edged; 4'" renewal. (At the tine the USPTO
prepared the status and title copy during opposer’s testinony
period, the registration was not due for a fourth renewal. In
accordance with Board policy, as set forth in footnote 5, we have
checked the updated Ofice records to ascertain that the

regi stration has been renewed and that the registration is stil
in effect.

" Registration No. 2032882, issued January 21, 1997; Section 8 &
15 affidavits accepted and acknow edged. Again, at the tine,
during opposer’s testinony period, that the Ofice prepared the
status and title copy of the registration, the Section 8
affidavit was not yet due. Accordingly, we have confirnmed from
O fice records that the Section 8 affidavit was accepted and the
Section 15 affidavit was received.

12
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Opposer al so introduced, through the testinony of its
W t ness, Paul Burke, copies of additional registrations for
PYREX for glass products for scientific and el ectri cal
usages.® M. Burke testified to opposer’s ownership of
these registrations, and to their current status.?®
In view of these various registrations, priority is not in
i ssue. See King Candy Conpany v. Eunice King' s Kitchen,
Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974). Nbreover
the record shows that opposer has been using the mark PYREX
for glass articles, including bakeware and ovenware, for
many decades prior to the filing date of applicant’s
appl i cation.

This brings us to a consideration of the issue of
I'i kel i hood of confusion. Qur determ nation is based on an

analysis of all of the probative facts in evidence that are

8 Registration No. 195029 for condenser |enses, light filters,

navy sight glasses and vacuum punps for |aboratory use;

Regi stration No. 311001 for tubing for electrical fuses; No.
417987 for glass wool, nanely fibres and filanents of gl ass;

Regi stration NO 182301 for beakers, flasks, test tubes,
extraction tubes and apparatus, ignition tubes, centrifuge tubes,
evaporating dishes, distilling apparatus, condensers, volunetric
war e, funnels, stopcocks, tubing, tube joints, and fixtures,
cascade di shes, desiccators, drying trays, covers, retorts,
slight glasses and gauges, graduated ware, stoppers, graduated
seals for uniting glass parts of different conposition, and sheet
gl ass for | aboratory work.

9 Al though opposer specifically referred to only Registrations
Nos. 153430 and 317096 in its notice of opposition, because the
notice of opposition indicated that opposer owned additional

regi strations, and because applicant has not objected to their
consi deration, we deemthe pleadings to be anended pursuant to
Rul e 15(b) of the Federal Rules of G vil Procedure to include the
addi tional registrations.

13
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relevant to the factors set forth inlInre E |. du Pont de
Nenmours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See
also, Inre Majestic Distilling Conpany, Inc., 315 F. 3d
1311, 65 USP@@d 1201 (Fed. G r. 2003).

We begin with the factor of fane since fane of the
prior mark plays a domnant role in cases featuring a fanous
or strong mark. Kenner Parker Toys Inc. v. Rose Art
I ndustries Inc., 963 F.2d 350, 22 USPQR2d 1453 (Fed. G r
1992). As a mark's fanme increases, the Act's tol erance for
simlarities in conpeting marks falls. I1d., 22 USPQR2d at
1456. Applicant has acknow edged that opposer’s mark PYREX
is a strong mark and “may be considered to be well known.”
Brief, p. 22. W agree with applicant that opposer’s mark
is strong, and further, we find that it is a fanous nark.
The extraordinary anmount of tinme that it has been used for
cookware products, the anount of sales and the expenditures
on advertising, the strong brand awareness, and househol d
penetration, all go to denmobnstrate the fanme of the nark.*°
Moreover, the dictionary definitions of which we take

judicial notice identify PYREX as a trademark, e.g., “a
trademark applied to a variety of glasses and gl assware

usual ly resistant to heat, chemcals, or electricity; hence

10 Much of the information that denonstrates the fanme of

opposer’s mark is found in Exhibit 18, which was filed under
seal. Accordingly, we have not set forth these figures in our
opi ni on.

14
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[ sonetinmes not cap.], glass or glassware bearing this trade-
mark.” ! See also, “Pyrex: a trademark for any of various
types of heat-resistant and chenical -resistant gl ass.”?!?
When a trademark attains dictionary recognition as a part of
the | anguage, we take it to be reasonably fanous. B.V.D.

Li censing v. Body Action Design, 846 F.2d 727, 6 USPQRd
1719, 1720 (Fed. G r. 1988). This duPont factor strongly
favors opposer.

Wth respect to the goods, they are, in part,
identical. Applicant has identified its goods as gl ass
casserol es and bakeware; opposer’s Registration No. 153430
is for “glass baking ware” and its Registration No. 317096
i ncl udes “baki ng ware and covers therefor”. Because the
goods are legally identical, they nust be presuned to travel
in the sane channels of trade to the sane cl asses of
custoners. In this case, opposer’s evidence shows that the
trade channels woul d i nclude mass nerchandi sers, specialty
ki tchen stores and outlet stores, and the custoners woul d
i nclude virtually anyone who cooks. The factors of the
simlarity of the goods and of the trade channels favor

opposer .

I Webster’s New International Dictionary of the English

Language, 2d ed. unabri dged.
2" The Anerican Heritage Dictionary of the English Language,
© 1973.

15
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There is sone argunent between the parties as to the
factor of the conditions under which and buyers to whom
sales are made. There is no evidence as to the cost for
either party’s products, but it is conmon know edge t hat
gl ass casserol es and bakeware can be relatively inexpensive
items. The fact that opposer sells its products through
mass nerchandi sers such as K-Mart and Target supports this
view. Applicant acknow edges that “the price of Applicant’s
and Qpposer’s goods are not extrene.” Brief, p. 20. These
goods can al so be purchased by anyone who cooks, which would
i ncl ude both serious cooks and those who sinply need a
container in which to heat up food in a mcrowave oven. The
latter group is not likely to exercise a great deal of care
in the selection of cooking products, or to research such
products before purchasing them Rather, such a consuner
may sinply see a glass baking dish during a trip to a
supermarket or retail store, realize that he or she has a
use for it, and purchase it without giving it a great deal
of thought or examnation. |In this respect, at |east sone
of the sales of the identified goods fall into the category
of i npul se purchasing, and this factor therefore favors
opposer.

We turn next to a consideration of the marks, keeping
in mnd that, when marks woul d appear on virtually identical

goods or services, the degree of simlarity necessary to

16
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support a conclusion of likely confusion declines. Century
21 Real Estate Corp. v. Century Life of Anerica, 970 F.2d
874, 23 USPQ2d 1698, 1700 (Fed. Cr. 1992). Although, as
appl i cant has pointed out, there are specific differences
bet ween the marks, "a purchaser is less likely to perceive
differences froma fanmous mark." B.V.D. Licensing v. Body

Action Design, supra, 846 F.2d at 730, 6 USPQRd at 1722

(Nies, J., dissenting)(enphasis in original), and quoted

w th approval in Kenner Parker, supra. Both marks begin
wth the letters PYR, and because of the fanme of opposer’s
PYREX mar k, many consuners are likely to see these beginning
letters and not | ook beyond them Although we acknow edge
that there are differences in the appearance and
pronunci ati on of the marks, these differences fade in |ight
of the fane of opposer’s mark, the legally identical goods,
and the fact that the goods nmay be purchased w thout care or
del i beration. Moreover, in sone respects the connotation of
the marks can be considered the sane. Applicant has pointed
out that the term PYREX can be seen as being conposed of the
G eek word for “fire” and the Latin word for “king,” and the
etynol ogy of PYREX given in Wbster’s dictionary, supra,
(“G. pyr fire + L. rex king”) supports this view The
literal translation of applicant’s mark, as applicant has
stated in its response to Interrogatory No. 2, is “Fire of

the King.” Although we believe that opposer’s mark has

17
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becone so fanmous that it will be regarded solely as the
trademar k PYREX, w thout any other neaning, to the extent
that consuners do engage in analyzing the marks they wll
concl ude that they have the sane neani ng.

We have taken into consideration applicant’s argunent
that there are nunerous third-party registrations of narks
beginning with the letters “PYR "™ These registrations do
not, of course, show that the marks are in use and, indeed,
we note that many of them have expired or have been
cancelled. Most are also for goods very different from
gl ass bakeware. The fact that these “PYR nmarks were
adopt ed for goods such as convection furnaces, heaters and
i ndustrial burners indicates that the marks may have been
adopt ed because they suggest the dictionary neaning of the

"13  However, even if we

prefix “PYRO-” as “fire or heat.
accept that there is sone suggestive connotation to the PYR
portion of opposer’s mark PYREX, the mark in its entirety
has achi eved such fane that it is entitled to a broad scope
of protection. In this respect, the present situation is
different fromthose in the cases cited by applicant in
support of its argunent that “in cases where the common

el ements of the marks include highly suggestive terns, the

Board has taken particular note of the dissimlarity and the

overall commercial inpression of the marks, in finding no

13 Webster’s, supra.

18
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I'i kel i hood of confusion..” Brief, p. 18. 1In the three
cases cited by applicant--Hard Rock Café Licensing Corp. V.
El sea, 48 USPQ2d 1400 (TTAB 1998); Ceneral MIIls Inc. v.
Heal th Val | ey Foods, 24 USPQ2d 1270 (TTAB 1992); and Red
Carpet Corp. v. Johnstown Anerican Enterprises Inc., 7
USPQ2d 1404 (TTAB 1998) —epposer was not able to establish

that it had a fanous marKk. Moreover, in the General MIIs

case, there was evidence of nunerous third-party uses of the
el emrent FI BER whi ch was common to both marks, and a finding
that FIBER is a generic termin the food industry.

The sixth duPont factor is the nunber and nature of
simlar marks in use on sim/lar goods. Applicant has
acknow edged that there is no evidence of use of any such
mar ks, and therefore this factor favors opposer, in that it
provi des further support that opposer’s mark is a strong
mar K.

The factors regarding actual confusion or the |ack
t hereof nust be considered neutral in view of the fact that
applicant has not used its mark in the United States.

Wth one exception, we will nention only briefly the
remai ni ng duPont factors. Wth respect to the factor of the
variety of goods on which opposer uses its mark, although
applicant asserts that the mark is used only on goods
related to the glass industry, we find that the mark is used

on a variety of cookware and kitchen itens and that, because

19
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these are the sane itens for which applicant seeks to
register its mark, this factor nust either be viewed as
favori ng opposer or being neutral; it does not favor
applicant. The factor of the extent of potential confusion
favors opposer, since the parties’ goods are, in part,

i dentical and because bakeware is an item bought by mlIlions
of consuners.

The prior history between the parties falls under both
the factor of market interface and of “any other established
fact.” Applicant has admttedly known of opposer’s use of
PYREX since the 1930s. Applicant has al so had a business
relationship with opposer, and has been aware of opposer’s
view that applicant’s use of PYR-O REY on glass products in
the United States is likely to cause confusion. Despite
this, applicant decided to apply for registration of this
mark in the United States. Although it is our view, after
considering the various duPont factors, that confusion is
likely, to the extent that any doubt exists, this history
reinforces that we should apply the well -established
principle that doubt nmust be resolved in favor of opposer,
as the registrant and prior user of the fanous PYREX narKk.
See In re Pneumati ques, Caoutchouc Manufacture et Plastiques
Kl eber - Col onbes, 487 F.2d 918, 179 USPQ 729 (CCPA 1973).

In view of our finding that opposer has established

that it is entitled to judgnment on the ground of I|ikelihood
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of confusion, we elect not to consider opposer’s additional
ground of dilution.

Deci sion: The opposition is sustained. As noted in
footnote 1, should applicant ultimately prevail in this
proceedi ng, the application will be remanded to the
Exam ning Attorney to determ ne whether the Mexican

regi stration upon which it is based has been renewed.
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