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Ni chol as Guarente and Mark A. Garzia of the Law O fices of
Mark Garzia for Capital Project Managenent, |Inc.

Camille M MIller and Brian J. U ban of Cozen O Connor for
| MDI SI, Inc.
Bef ore Hanak, Quinn and Rogers, Adm nistrative Trademark
Judges.
Qpi ni on by Quinn, Admi nistrative Trademark Judge:

An application has been filed by IMISI, Inc. to
regi ster the designation TIA for “investigation of problens
experienced on construction projects using a techni que which
anal yzes the effect of a particular event on schedulized

activities.”?!

! Application Serial No. 75/474,121, filed April 24, 1998,
alleging first use anywhere and first use in commerce in Qctober
1981. The application was originally filed by MDC Systens, |nc.
An assignnent of the application to the above-named applicant was
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Regi strati on has been opposed by Capital Project
Managenent, Inc. on the ground that the designation TIA,
when used in connection with applicant’s services, is
generic or merely descriptive thereof.?

Applicant, in its answer, denied the salient
al l egations of the notice of opposition.

The record consists of the pleadings; the file of the
i nvol ved application; trial testinony, with rel ated
exhi bits, taken by each party; discovery depositions and
applicant’s responses to opposer’s discovery requests
(interrogatories and requests for adm ssions), introduced by

way of opposer’s notices of reliance; and di scovery

recorded in the Assignment Branch records of the Ofice on Apri
19, 2000 at reel 2069, frame 0798. In view thereof, IMJSI, Inc.
is substituted as the party defendant in this proceeding. It
shoul d be noted, however, that references in this decision to
“applicant” mean MDC Systens, |nc.
> To the extent that there is any confusion regarding the issues
inthis case, it is clear that the issues are genericness and
nmere descriptiveness under Section 2(e)(1l) of the Tradenmark Act.
Applicant, in its brief, lists the above issues as well as a
third issue, nanely |ikelihood of confusion under Section 2(d).
A review of the notice of opposition shows the follow ng
al | egati on as paragraph 14:

The use of the mark TI A by Applicant on the

services specified in Application Serial

No. 75/474,121 is likely to cause

confusi on, mstake or deception such that

consuners will believe that Opposer’s use

(and the use by others in the construction

managenent trade) of Tinme |Inpact Analysis

techniques in their daily business are

actual ly techni ques that belong to, or

originate from the Applicant.
It is clear fromthe trial in this case and the argunents in the
brief and at the oral hearing that opposer is not claimng any
proprietary rights in the designation TIA and that the above
pleading is part of its claimunder Section 2(e)(1).
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deposi tions, and opposer’s responses to applicant’s
di scovery requests (interrogatories and requests for
adm ssi ons) nmade of record by applicant’s notice of
reliance.® The parties filed briefs, and both were
represented by counsel at an oral hearing before the Board.
The record in this case is volum nous, wth thousands
of pages of testinony and hundreds of pages of exhibits.
The deposition testinony is replete with objections, nbst of
thementirely unnecessary. It is obvious, froma review of
the record and the briefs, that this litigation has been
overly contentious. The clashes between counsel contri buted
nothing in advancing the nerits of this case. Be that as it
may, before turning to the nerits, we first direct our
attention to sone evidentiary objections which applicant has
maintained in its brief.
The first objection involves applicant’s attenpt to
strike the expert witness testinony of Thomas Driscoll and

Wal ter Cosinuke.* According to applicant, these witnesses

3 Applicant also subnmitted with its notice of reliance documents
produced by opposer in response to applicant’s docunent
production requests. However, docunments produced in response to
document production requests may not be made of record by way of
notice of reliance. See: Trademark Rule 2.120(j)(3)(ii). In
this instance, however, opposer essentially has treated the
docunments to be of record and, accordingly, we deemthemto be
stipulated into the record. (It is further noted that many of

t he produced docunents were also identified as exhibits during
testinmony.) In sum all of the involved docunments have been
consi dered by the Board.

* Messrs. Driscoll and Cosinuke also were offered as fact

W t nesses by opposer.
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“were unqualified to render expert opinion as to the issues
of registrability of the TIA service mark, and their
testinony was not scientific, technical or specialized, nor
based on reliable principles and nmethods to qualify as

adm ssi bl e expert testinony.” (brief, p. 18)

The record shows that Messrs. Driscoll and Cosinuke
have nunerous professional accreditations, acconplishnents
and overall experience in the construction managenent field.
Al t hough neither witness has ever testified in a trademark
case, that fact hardly dimnishes their expert know edge in
the construction nanagenent field wherein opposer clains the
subject mark to be generic or nerely descriptive. Neither
W t ness received any conpensation for his testinony.

M. Driscoll indicated that he has testified as an
expert in at |least twenty construction claimcases at the
state and federal levels, and that he has appeared before
arbitration panels and a jury. |In addition, M. Driscoll is
a nmenber of the American Arbitration Association Panel of
Construction Arbitrators, and he has been an arbitrator on
3-4 occasions. Over a period of forty years, M. Driscol
has taught nunmerous cl asses and gi ven presentations on
schedul i ng techni ques, and has been involved in authoring
parts of three books on the subject. M. Driscoll has been
i nvol ved in scheduling anal yses for numerous projects,

i ncl udi ng Denver International Airport and the Chunnel.
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Al t hough M. Cosinuke is testifying in this case as an
expert for the first tine, he is nowretired after a | ong
career in the construction managenent field. During his
career, M. Cosinuke taught at al nost 200 sem nars and
wor kshops (exhi bits show M. Cosinuke schedul ed as a speaker
on the Critical Path Method® dating back to the early
1960’ s), and was involved in construction schedul e anal yses
of projects such as the Wrld Trade Center and the Apollo
nmoon program (Vehicle Assenbly Buil ding, and | aunch
conplexes). A representative list shows that M. Cosinuke
and his conpany have been involved in many “nega projects”
(i.e., at least $1 billion).

Accordingly, we find that both individuals qualify as
experts in the construction managenent field, specifically
Wth respect to clains analysis of tinme delays in
construction schedules. In reading their testinony, we have
not, of course, considered themto be experts in trademark
| aw, and any opinion relating to the ultimte question of
law in this case has been given no weight. See, e.g., Harjo
v. Pro-Football Inc., 50 USPQ@d 1705, 1718 (TTAB 1999); and
Medtronic, Inc. v. Medical Devices, Inc., 204 USPQ 317, 325
(TTAB 1979).

Appl i cant al so has | odged nunerous objections, grounded

on hearsay and | ack of proper foundation, to testinony about

® See explanation of the Critical Path Method, infra.
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certain docunents. Suffice it to say, in review ng the
record, that we have accorded this testinony whatever
probative weight it nerits.

Appl i cant further has objected to opposer’s “inputing
particul ar know edge to Applicant through di scovery
deposition testinony fromofficers and directors of
Appl i cant that were not produced to testify on behalf of
Applicant.” (brief, p. 21) After reviewi ng the testinony
of the three individuals called by opposer’s notices of
deposition, it is readily apparent that Robert MCue
(applicant’s president), James MKay (applicant’s executive
vice president) and WIIliam Weatley (chairman of a
subsidiary of applicant), officers and sharehol ders of
applicant, all possess personal know edge of many aspects of
applicant’s business activities, including those relating to
applicant’s use of the designation TIA. Gven their
inti mte know edge of applicant’s business, we find it
appropriate to inpute their know edge to applicant. That
applicant did not call these individuals as w tnesses does
not underm ne the probative value of their testinony during
di scovery depositions noticed and taken by opposer. As the
rules clearly allow for the introduction at trial, by notice
of reliance, of discovery depositions a party takes of its

adversary, there can be no question that such depositions
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are an acceptable nmethod for gathering evidence for trial.
See: Trademark Rule 2.120(j).

In sum we have considered all of the testinony and
rel ated exhibits, as well as all of the other evidence, in
reachi ng our decision, according each item whatever
probative value it nerits. |In doing so, we also note that
applicant, in sone instances, has relied upon certain
evidence to which it has objected (see, for exanple,
applicant’s notice of reliance on the D Onofrio testinony
with exhibits identified and i ntroduced during the
deposition). In these instances, the objection is deened to
have been wai ved.

W now turn to the nerits of the opposition.

The Parties

Qpposer is a consulting firmengaged in providing
clains anal ysis, expert w tness services, construction
proj ect managenent oversi ght services, and project
scheduling services. 1In the words of Mchael D Onofri o,
opposer’s president, “[blasically, we are consultants to the
construction industry.”

IMDISI, Inc. is a holding conpany for the intell ectual
property rights of the original applicant, MDC Systens, |nc.
(hereinafter “MDC’). NMDC, |ike opposer, is engaged in the
construction project and managenent consulting field,

offering, inter alia, managenent of problem projects,
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preparation of contract clains, and cl ains prevention,
mtigation and resolution services. 1In addition to the
present application, applicant filed an application to
register the term TIME | MPACT ANALYSI S, Serial No.

75/ 474, 122. The applications were filed on the sane day and
identify the services in an identical manner, nanely
“investigation of problens experienced on construction
projects using a techni que which analyzes the effect of a

n 6

particul ar event on schedulized activities.

Applicant’s website (wwv. ndcsystens. com shows the

follow ng use, which is representative of other uses in
applicant’s pronotional materials: “Tinme |Inpact Analysis.
TIA is a court-accepted schedul e anal ysis techni que created
by MDCSystens. Coupled with the application of |egal
principles, TIA provides a neans for equitably apportioning
n 7

tinme-rel ated construction disputes.

Overvi ew of Schedul e Anal ysi s

The parties both specialize in sone of the same areas,
i ncl udi ng anal ysis of the inpact of tine delays on the

schedul es of construction projects. Construction claim

® Application Serial No. 75/474,122 was anended to seek

regi stration on the Supplenental Register. |In that application
the Exanmining Attorney issued a final refusal grounded on
genericness and applicant filed an appeal. A check of Ofice

records shows that the appeal was di sm ssed due to applicant’s
failure to file an appeal brief, and the applicati on was deened
abandoned on June 10, 2003.

" The literature includes a claimthat “Tine |npact Analysis” and
“TIA” are service marks of applicant.
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di sputes often involve allegations of inpact and del ay.

Ti me del ays obviously can result in legal clains, and there
are a variety of nethods to determ ne or evaluate the inpact
of delays on a specific project. Every construction project
has a schedul e:

Time is acritical elenent in the
construction process. Gaining and
mai nt ai ni ng control of the tine factor
is essential if you want to achieve the
goal of conpleting projects on tine,
wi t hin budget, and in accordance with
the plans, specifications, and quality
expected. To attain this objective, it
is necessary for all parties involved in
a project to have a basic understandi ng
of scheduling and nmake a commtnent to
pl an and i npl enent schedul es
effectively. Such a commtnent is vital
in order to cope with the conpl ex
factors of inflation and escal ati on,
| ack of materials, |abor shortages,
mul tiple prinme contracts, third-party
rel ati onshi ps, constructi on nmanagenent
concepts, and frequent |ack of controls.

Inits practical use, a project
schedul e is a warning device for
focusing attention on situations at the
stage where trouble is devel opi ng, but

still capable of being avoided with
prudent managenent, deci sions, and
actions. In addition, the schedule is a

device for nonitoring progress,
measuri ng progress, and, therefore, can
be used as a sword or shield in
presenting or refuting tine extensions
and clainms for extra cost.

Over the past three decades, the
i nportance of scheduling has increased
significantly...As a result, the use of
a schedul e for | egal purposes (sonetines
[ ex] post facto) has becone al nost as
i nportant to the success of a project as
the schedule is for planning and
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controlling the project during
i npl enent ati on.

proj ect

Time Inpact Analysis: A Key for Successful Proof of Delay

(Paper presented by Thomas J. Driscoll to the Fifth Annual

Construction Litigation Superconference,

Decenber 6, 1990).

It may becone necessary to determ ne the cost of tine

| ost because of various types of delays encountered during

the life of a construction project, and that is where

schedul es and their updating take on increased inportance:

A construction project by

its very

nature is dynamc. Plans and estimates,
no matter how carefully considered, are

bound to change as a result of

unexpected events. Strikes, unusually
bad weat her, sudden material shortages,
unf or eseen subsurface conditions, and
change orders are a few of the factors
that may result in a need to change the

proj ect schedule. The project
must continually reflect these
or becone outdated and m sl eadi
be successful, a schedul e nust
accurate, and to be accurate, i
kept up-to-date and revised on
basis. |Indeed, the failure to

schedul e
changes
ng. To
be

t nust be
a regul ar
updat e

the schedul e can be fatal to the

contractor’s claim

The periodic review of the project

schedul e and daily progress is
updating. The object of updati

ter ned
ng the

schedul e is to determ ne physi cal
progress to date, identify sequence

revi sions and duration changes,

and t hus

provi de a conpl ete and accurate report
of how well the actual construction
progress conpares with the established
schedule. In addition, its purpose is
to determne how all parties intended to

conti nue the work and neet the
schedul e obj ecti ve.

*k*k*k*x*%

10

over al |
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Cal cul ating the extent of delay can
best be acconplished through a process
called time inpact analysis. This
procedure utilizes network schedul e
techni ques (fragnets) and an anal ysis of
the facts associated with each delay to
denonstrate the effect of specific
del ays on the overall project schedul e.

Many project specifications include
time inpact anal ysis procedures...

When change orders, delays, or
probl ens do occur, a tinme inpact
anal ysis should be prepared to docunent
the facts and circunstances and to
quantify the estinmated del ay and/ or
i mpact on the project schedule...

Net wor k schedul e t echni ques have
great utility in evaluating delay and
i npact on a project. These techniques
permt sinultaneous proof of both the
fact and the cause of del ay.
Accordingly, a time inpact analysis can
be an effective tool for determning
whet her or not certain work was del ayed
and if it had an inpact on the overal
proj ect.

Proving and Pricing Construction Clains (2d ed. 1996).

Anal ysis of delays is directly related to a techni que
called “Critical Path Method” (CPM which is used to keep a
project schedule up to date by accurately indicating actua
performance and del ays as they occur. A continuously
updated and revised CPM all ows one to do an accurate
schedul e anal ysis at any given point in the construction
project. The Critical Path Method is basically a graphic
presentation of the planned sequence of activities which

shows the interrel ationships and interdependencies of the

11
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el ements conprising a construction project. An

adm nistrative tribunal wth expertise in the field, the
Corps of Engi neers Board of Contract Appeals, described in
detail the Critical Path Method as foll ows:

The CPM schedul ing technique is one

whi ch requires a breakdown of the entire
project into individual tasks and an
anal ysis of the nunber of days required
to performeach task. The analysis is
then programed into a conputer, which
produces a chart show ng the tasks and a
| ine which controls the conpl etion of
the overall work. The line through the
nodes, the junction points for

conpl etion of essential tasks, is known
as the critical path. In addition there
are nunerous side paths for subordinate
tasks, which normally can be perforned
w thout affecting the critical path.
However, these subordinate tasks, if

i nproperly schedul ed or unduly del ayed

i n performance, can on occasi ons becone
critical and thus change the critical
path for the entire project.

The critical path method of scheduling
requires the | ogical analysis of all the
i ndi vi dual tasks entering into the
conplete job and the periodic review and
re-anal ysis of progress during the
performance period. It is essential

that any changes in the work and the

ti me extensions due the contractor be
incorporated into the progress anal ysis
concurrently with the performance of the
changes, or imediately after the del ay,
and thus integrated into the periodic
conputer runs to reflect the effect on
the critical path. Oherw se, the
critical path chart produced by the
conputer will not reflect the current
status of work perforned or the actual
progress being attai ned.

12
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Conti nental Consolidated Corp. v. United States, ENG BCA
Nos. 2743, 2766, 67-2 BCA, PP 6624: 68-1 BCA PP 7003.8

As shown by the record, network analysis techniques,
such as Critical Path Method, were first introduced into the
construction field in the early 1960's. Governnments now
requi re network anal yses on nost, if not all, ngjor
construction projects. The utilization of Critical Path
Met hod techni ques to plan and schedul e work has becone the
accepted standard in the construction field. Boards of
contract appeals and courts have shown a willingness to
utilize such techniques to identify delays and their causes.
Jon M Wckw re, Stephen B. Hurl but and Lance J. Lernan,
“Use of Critical Path Method Techni ques in Contract C ains:

| ssues and Devel opnents 1974 to 1988,” Public Contract Law

Journal, (March 1989).

One of the techni ques which has its foundation in
Critical Path Method principles is referred to as “tine
i npact analysis.” According to M. Driscoll, the technique
has “been around for ages” dating back to the early 1960’ s;
t he objective of such analysis is “to pinpoint, isolate, and

quantify any tinme inpact associated with a specific issue

8 A copy of this decision was introduced into the record by
opposer. Generally, decisions of courts or other tribunals are
relied upon for legal principles, rather than for purposes of
establishing facts. Here, however, we find that the Board of
Contract Appeals has presented a succinct sunmary of factua
information found in materials or testinony otherw se properly of
record.

13
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and determne its tinme relationship to past or other current
del ays.”

Generi cness Anal ysi s

A mark is a generic nane if it refers to the class or
category of goods and/or services on or in connection with
which it is used. 1In re D al-A Mattress Operating Corp.
240 F. 3d 1341, 57 USP2d 1807 (Fed. G r. 2001), citing H
Marvin G nn Corp. v. International Association of Fire
Chiefs, Inc., 782 F.2d 987, 228 USPQ 528 (Fed. G r. 1986).
The test for determning whether a mark is generic is its
primary significance to the relevant public. Section 14(3)
of the Act; In re Anerican Fertility Society, 188 F.3d 1341,
51 USP@2d 1832 (Fed. Cir. 1999); Mgic Wand Inc. v. RDB
Inc., 940 F.2d 638, 19 USPQ2d 1551 (Fed. GCir. 1991); and H
Marvin G nn Corp. v. International Association of Fire
Chiefs, Inc., supra. Evidence of the relevant public’'s
understanding of a termmay be obtained from any conpetent
source, including testinony, surveys, dictionaries, trade
journals, newspapers, and other publications. Inre
Nort hl and Al um num Products, Inc., 777 F.2d 1556, 227 USPQ
961 (Fed. G r. 1985).

The Category of Services and the Rel evant Public

In determ ning genericness, we nust first identify the
category of services at issue. As noted above, applicant’s

services are identified as “investigation of problens

14
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experienced on construction projects using a techni que which
anal yzes the effect of a particular event on schedulized
activities.” Applicant’s Internet website indicates that
its analysis “provides a neans for equitably apportioning
tinme-related construction disputes” and that anal ysis of
schedul i ng docunents “al |l ows assi gnnent of causation and
gquantification of delay.”

In this case, the category or type of services
identified in the involved application is clear: scheduling
anal ysis services for construction projects.

Also clear is the relevant public for these services.
In this case, the relevant public is highly sophisticated,
and woul d i nclude engineers, architects, |awers,
construction owners, contractors and other professionals in
the construction nanagenent field who purchase schedul e
anal ysis services. The relevant public also would include
courts, boards of contract appeals, arbitrators and others
inthe field who read or are concerned wth schedul e
anal ysis reports. This relevant public, conparatively smal
in size, would be involved in sonme capacity with schedul es
in construction projects (before, during or after). See:
The Loglan Institute Inc. v. The Logical Language G oup
Inc., 962 F.2d 1038, 22 USP@d 1531 (Fed. Cir. 1992)[limted
size of relevant group]. Otentinmes, the construction

projects involve major corporations and governnent al

15
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agencies. M. D Onofrio testified that tinme inpact anal yses
can cost upwards of hundreds of thousands of dollars.

That brings us to the critical question in this case,
nanmel y whether the designation “TIA” is understood by the
rel evant public in the construction managenent field
primarily to refer to the class of scheduling analysis
services involving tine inpact anal ysis.

We find that opposer, as the party naking the charge of
genericness, has proved its claimby a preponderance of the
evi dence. Martahus v. Video Duplication Services Inc., 3
F.3d 417, 27 USPQ2d 1846, 1850 (Fed. Cr. 1993). 1In the
constructi on managenent field, “TIA” is synonynous with
“tinme inpact analysis,” and the relevant public in the field
w |l know what “TIA" neans.

Ti me | npact Anal ysi s

W first examne the record with respect to uses of the
term®“tinme inpact analysis.” The record is replete with
such use in a generic manner to nane a type or kind of
schedul e anal ysis in construction projects.

O Brien had been requested by the
Contracting Oficer to prepare a tine

i npact analysis to determ ne how t he
change proposals and extra work clains
had affected project conpletion...
(Appeal of NAB-Lord Associ ates, Postal
Service Board of Contract Appeals, 1984
PSBCA LEXI' S 51, August 30, 1984)

Once construction is comrenced, it may

be necessary to quantify the tinme inpact
that may be caused by various types of

16
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del ays encountered during a project.

Cal cul ating the extent of delay can best
be acconplished through a process called
time inpact anal ysis.

(Manual of Standards of Practice,
Constructi on Managenent Associ ation of
Anmerica (1986))

“Tinme inpact anal ysis” uses the updated
as-built schedule as the baseline to
eval uate any inpact or delay to the

wor K.

(Construction Law Handbook (1999))

On March 9, 1993, Cogefar submtted a
time inpact analysis to the FBOP setting
forth the events which had a significant
i mpact on the work to date and a
projection of how those events woul d

i npact the contract conpletion date.
(Appeal of Cogefar-Inpresit U S A,

Inc., US. Departnent of Transportation
Board of Contract Appeals, 1997 DOT BCA
LEXI S 8, August 27, 1997)

Once a project is started, it becones
necessary to determ ne the anount of
time inpact that nay be caused by the
various types of del ays encountered
during the life of the project. A
suggested nethod for cal culating the
extent of delay is the use of updated
(as-built) critical path nethod (CPM
schedul es in conjunction with a process
called time inpact analysis...In recent
decades, the techniques of time inpact
anal ysi s have been used successfully on
projects to justify or refute tine

del ays.

(Jon M Wckwire, Thomas J. Driscoll and
St ephen B. Hurl but, Construction
Scheduling: Preparation, Liability, and

Clains, (1991))

The Tinme |Inpact Analysis technique is
nost effective when required by the
contract as part of the scheduling

speci fication.

(Jon M Wckw re, Stephen B. Hurl but and

17
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Lance J. Lerman, “Use of Critical Path
Met hod Techni ques in Contract d ai ns:

| ssues and Devel opnents 1974 to 1988",
Public Law Contract Journal, (March
1989))

Cal cul ating the extent of delay can best
be acconplished through a process called
Time I npact Analysis, which is a tine
estimating procedure that utilizes
net wor ki ng techni ques to denonstrate the
ef fect of specific delays on the project
schedul e.

(Thomas J. Driscoll, The Project
Schedul e as a Tool, Sword and Shi el d,
paper prepared for The Corps O

Engi neers Network Anal ysis for
Executives Sem nar, May 1984)

As to such third-party uses of the termas shown above,
applicant’s president, M. MCue, states that “I am aware of
sone people using the termtime inpact analysis infrequently
because it is associated so closely with us that it is just
mar keting for MDC every tine they use it.” M. MCue adds,
“I'l'lt is my testinmony now and forever nore that we do it
right and other people are imtators and they do it wong.
They use the nane to bastardi ze the technique to make their
case, make their claim” Wen asked to respond to other
uses of “time inpact analysis” in the industry, applicant’s
executive vice president, M. MKay, said that “when a
conpetitor says he has performed a tinme inpact analysis, he
means anal ysis of the tine effect of some condition or

activity or event, and that is different and separate from

its cost inpact or sonme other inpact. It doesn’t mean that

18
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he has used the sane net hodol ogy that we woul d use and given
it the sanme nane.” Wiile maintaining that the termis a
source identifier of services emanating fromapplicant, M.
McKay added that “[o]ther businesses in our line of work do
time inpact analysis in the sense of the effect upon project
conpl etion of an event or set of circunstances. They
characterize that as a tine inpact but it is not Tinme |Inpact
Anal ysis...|l have seen other types of analysis than what |
just described submtted or incorporated into reports
prepared by other experts and identified as tine inpact
anal ysis but they used a different nethodol ogy. They used
the sane nane, they use the sane identify term[sic], but it
is not Time Inpact Analysis as we devel oped the procedure
and as we apply it.”°

The term “Time |Inpact Analysis” clearly is generic for
the category of services listed in applicant’s recitation.
It nanmes a type or kind of service, and the relevant public,
i ncl udi ng sophi sticated attorneys, contractors and engi neers
in the construction field, would perceive the term as

generic. The fact that the termoften appears in print in

°® The comments of Messrs. McCue and McKay are not persuasive.

Al t hough applicant asserts that it “is not |ooking to obtain a
trademark registration for any methodol ogi es used. .. but rather
for the name of [applicant’s] specialized services,” one cannot
avoi d genericness because there are mnor differences in the way
that one's product or service differs fromthe norm or from
those of others. That is to say, while applicant’s “specialized”
services may be slightly different fromthe services of
conpetitors, the nane of the category of applicant’s services is
still “time inpact analysis.”

19
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initial capital letters, that is, “Tine |Inpact Analysis,”
does not conpel a different result.
TLA

The fact that the term*®“tine inpact analysis” is
generic does not, however, end the inquiry in this case.

That is to say, it does not necessarily follow that the
initial letters of the generic termare recogni zed as being
substantially synonynous with “tine inpact analysis.”
Whether the initials for this generic termshould al so be
deened generic presents a separate, yet related issue. In
determning this issue, we nust exam ne whether the letters
“TIA” are generally recogni zed and used in the construction
field as an accepted abbreviation for “tine inpact

anal ysi s.”

An abbreviation or initialismof a generic nanme which
still conveys to the relevant public the original generic
connotation of the abbreviated nane is still generic.
Acronyns and initialisns are often used interchangeably with
the full generic nanme and recogni zed as equivalent. The
predecessor to our prinmary review ng court had occasion to
deal with this issue in the case of Modern Optics, Inc. v.
Univis Lens Co., 234 F.2d 504, 110 USPQ 293 (CCPA 1956). In
that case, involving the registration of the letters CV as a
trademark for ophthal mc | ens blanks, the Court stated:

The letters “CV’ are, of course, the

initial letters of the words “conti nuous
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vision,” and it is possible for initial

| etters to becone so associated with
descriptive words as to becone
descriptive thenmselves. [citations
omtted] It does not follow however,
that all initials or conbinations of
descriptive words are ipso facto

unregi strable. Wile each case nust be
determ ned on the basis of the
particular facts involved, it would seem
that, as a general rule, initials cannot
be consi dered descriptive unless they
have becone so general ly understood as
representing descriptive words as to be
accepted as substantially synonynous

t herew t h.

Id. at 295. See also, e.g., Southwire Co. v. Kaiser
Al um num 7 Chem cal Corp., 196 USPQ 566 (TTAB 1977); and

Intel Corp. v. Radiation Inc., 184 USPQ 54 (TTAB 1974). See

generally: J.T. McCarthy, MCarthy on Trademarks and Unfair

Conpetition, §12:37 (4'" ed. 2001).

We thus turn to exam ne the uses of “TIA” reveal ed by
the record. Nunerous exanples of such uses have been
i ntroduced, and a representative sanpl e appears bel ow

VWH s current Time |Inpact Analysis (TIA)
concludes that cell partitions are
causing critical path delays to
Substantial Conpletion of the Project.
(Time I npact Analysis (TIA) re Cel
Partitions and Security W ndows on
Federal Detention Center Brooklyn, New
York for Morganti/Trataros, Joint
Venture, Novenber 6, 1996)

To assess the delays that caused and
ot herwi se contributed to the untinely
conpl etion of the PAX, [opposer]
undertook a series of Time I npact

Anal yses (TIA). The TIA is a schedule
anal ysis technique that allows the
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assessnent of delay in a nmanner that

cl osely proximates the actual progress
of the work...As of TIA #1, 6 May 1996,
Angel i ni had | ost 52 days al ong the
critical path of the plan...Angelini’s
cont enpor aneous schedul e update with
data date 30 June 1996 is nost current
with the status date of TIA #2...despite
a one and a half nonth delay to the
critical path of the project during the
period of TIA #3...

(Schedul e Analysis re Mbility Passenger
Processing Center, Dover Air Force Base
(Decenber 1999))

The schedul e analysis for a particul ar
time period is referred to in this REA
as a Time Inpact Analysis (TIA). The

TI As were performed in chronol ogi cal
order, at significant dates during
contract performance. Each TIA includes
an as-built schedule fromthe status
date forward based on AEL'Ss

cont enpor aneous pl anned schedul e. Each
TI A schedul e was conpared with the
sumary as-pl anned schedul e, and with
the previous TIA in order to determ ne
controlling and noncontrol ling del ays,
and concurrency anong these del ays.

(ECM Aircraft Electronic Conbat Trainer,
AEL | ndustries, Inc.’s Request for
Equi t abl e Adj ustnent, May 9, 1995)

Time Inpact Analysis (TIA) is a schedule
anal ysis techni que designed to identify
and quantify schedul e i npacts

cont enpor aneously through an anal ysis of
the status of the project at certain
critical points during the course of
constructi on.

(Schedul e and Danages Anal ysis in
Construction Contract D sputes, CLE
International, (The Holl oway Consulting
G oup, LLC, Septenber 1997) at

www. hol | owayl | c. con)

Proj ect Managenent, CPM Schedul e
Anal ysi s, Cost Evaluation, TIA Tine
| npact Analysis Clains & Negotiation
Preparati on
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(Jacobs Consul tant Services website
accessed at www. firns. findl aw. com

Time I npact Analysis shall be used by
the Contracting Oficer in determ ning
if a tinme extension or reduction to the
contract mlestone date(s) is
justified...Each TI A shall include...
(Departnent of the Navy, General

Requi renents, Network Anal ysis Schedul es
Sept enber 30, 2000))

Contractors shall be required to provide
an accurate Tine |Inpact Analysis (TIA)
using the CPM schedule to justify any
time adjustnment. It is inperative that
the CPM provision is enforced for any
contractor request by requiring a

TIA. ..the TI A shall be contractor-

subm tted and engi neer-accept ed.
(Construction Program Procedure

Bul letin, State of California Departnent
of Transportation (January 2001))

The Revi sed Quantum cl ai mwas based on a
Time Inpact Analysis (“TIA")...it
submtted its TIA on Cctober 9, 1998, to
the CO and “[t]hat TIA qualified and
revi sed the nunber of inpacted days the
Brero was cl ai m ng agai nst the
Respondent .”

(Brero Construction, Inc., US.
Departnent of Labor Board of Contract
Appeal s (March 29, 2000))

The tinme inpact analysis (TIA) was

devel oped to enable the parties to
assess a contractor’s right to receive a
time extension in a real-time manner and
to provide the ability for the parties
to resolve disputes prior to an
exhaustive after-the-fact analysis
reconstructed upon conpl etion of the
project...The TIA is a chronol ogi cal and
cunul ative nmethod to anal yze del ay... The
TI A has been wi dely accepted and has
significant nerit.

(Jon M Wckwire and Stuart Ockman, Use
of Critical Path Method on Contract
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Cl ai ns--2000, The Construction Lawer,
(Cct ober 1999))

Ti me | npact Analysis (TIA) —Approach—
Advant ages—bi sadvant ages—€ase St udi es
CPM Schedul i ng: Changes and Di spute
Resol uti on

(www. f edpubsem nars. com

Each request for a tinme extension based
on cl ai red del ays or changed work was to
be acconpanied by a tine inpact analysis
(TIA), based upon the date or dates when
changes were issued or del ays
began...Wth respect to the TlIAs, the
contract explicitly requires..

(Board of Contract Appeals, Genera

Servi ces Adm nistration, SAE/ Anericon--
Md Atlantic, Inc. v. General Services
Adm ni stration, (Cctober 23, 1998))

The record al so i ncludes excerpts froma nanual and a
print-out version of a Power Point presentation for the
“Student’s Training Manual” in Advanced Schedul e Trai ni ng
prepared for the Naval Facilities Engineering Command in
July 2001. The manual includes the follow ng statenents:
“The Contractor shall submt a Tinme |Inpact Analysis (TIA)
illustrating the influence of each change or delay on the
Contract Conpletion Date or mlestones...Each Tl A shal
i nclude a Fragnentary Network (fragnet) denonstrating how
the Contractor proposes to incorporate the inpact into the
Project Schedule.” The Power Point presentation indicates
that “Tinme Inpact Analysis” is a widely recogni zed and
accepted technique to denonstrate the effects of a specific

delay on a project schedule. Beginning with the seventh

slide of the presentation until the conclusion, just the
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initialism“TIA” is used, as for exanple, “TlIAs work nost
effectively if regular schedul e updates are perforned.”

Also of record is a purported expert report and cover
letter (D Onofrio dep., Ex. No. 25). The report was
prepared in connection with other litigation, by an
i ndi vidual not associated with either of the two parties
herein. Jay Pandya asserts, in the cover letter to opposer
dated January 23, 2001, that he has been using the
termnol ogy “Tinme |Inpact Analysis” and “TIA” since 1980.
The Septenber 27, 1995 report, prepared in connection with
claims submtted on a Lake Mchigan filtration plant, is
replete with references to both “Tinme I npact Anal ysis” and
“TIA”

The above uses are consistent: in many printed
publications, papers and the like, the first use of this
specific type of scheduling technique is identified by the
designation “Tinme | npact Analysis (TIA).” Subsequent uses
Wi thin the sane article or paper are of “TIA" M.

D Onofrio testified that “[a]s | do with many techni cal
terms, the first time | wite it, such as tine inpact

anal ysis, in order to not keep repeating tine inpact

anal ysi s throughout the paper or report, | would put an
acronymfor that, and the common acronym associ ated with
time inpact analysis is TIA. So | would use it by putting

TIA in parenthesis after the first tine | used tine inpact
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anal ysis and throughout the rest of the report |I would use
TIA in place of tinme inpact analysis. | also think that is
how it is commonly used in the industry...” M. D Onofrio
al so stated the obvious, that it is just easier to wite out
“TIA” and say “TIA” in oral presentations. He also
i ndi cated that he has provided expert testinony in court
cases and that the reports “that | have witten and others
in our firmhave witten, contain the termtine inpact
anal ysis and generally in those reports we have put the
acronym Tl A in parentheses behind it and used that
t hroughout the report and also on the graphics.” M.
Weat | ey seconded this view when he stated: “It is common
practice in witing articles to use acronyns or
abbreviations for terns in such a way that the termis just
introduced with the acronymin parenthesis after it and then
the acronymis used thereafter.” Further, M. D Onofrio
stated that “we don’t distinguish between the |Iong and the
short version.” See: In re Abcor Devel opnent Corp., 588
F.2d 811, 200 USPQ 215, 219 (CCPA 1978)[Rich, J.,
concurring, noting that “the users of |anguage have a
uni versal habit of shortening full nanes--from haste or
| azi ness or just econony of words.”].

The Seventh Circuit, in finding that “L. A" was a
descriptive abbreviation for the descriptive words “l ow

al cohol ,” nmade the foll ow ng observation:
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It is possible, although not likely,

that the public m ght becone acquainted
with initials used in connection with a
product w thout ever being aware that
the initials were derived from and
stood for, a descriptive phrase or
generic nane. This is conceivable,

t hough rat her inprobable, because the
connection between the initials and the
descriptive words is in normal course
very likely to becone known. The
process of identifying initials with the
set of descriptive words from which they
are derived is, after all, usually
fairly sinple. Odinarily, no flight of
i magi nation or keen logical insight is
required. There is a natural assunption
that initials do generally stand for
sonething. All that needs to be done is
to convert the next-to-obvious to the
obvi ous by answering the inevitable
guestion: Wiat do the initials stand
for? [citations omtted] As a rule, no
very extensive or conplicated process of
education or indoctrination is required
to convey that initials stand for
descriptive words...[T]here is a heavy
burden of a trademark clai mant seeki ng
to show an i ndependent neani ng of
initials apart fromthe descriptive
words which are their source...[A]s a
practical matter, initials do not
usually differ significantly in their
trademark role fromthe descriptive
words that they represent.

G Heileman Brewi ng Co. v. Anheuser-Busch, Inc., 873 F. 2d
985, 10 USPQd 1801, 1808-09 (7'" Gir. 1989).

As noted above, we have accepted M. Driscoll as an
expert in schedule analysis in the construction nmanagenent
field. Wen he was asked who coined the term“Tinme | npact

Anal ysis,” he responded “You’re probably | ooking at him but

|’mnot going to claimit.” Throughout his testinony, M.
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Driscoll reiterated his view that “Tinme | npact Analysis” and
“TIA” are widely used industry terns--“[i]t is just so
routine in the industry.” Although M. Driscoll indicated
that he uses the full term“Tinme Inpact Analysis” in his
witings, “[t]Jo nme, TIAis Tinme Inpact Analysis. | refer to
it all the tinme. If you were in ny classes, you woul d know
what it is real quick.” At one point, M. Driscoll stated:
“To me TIAis Tinme Inpact Analysis; they are interchangeabl e
as far as I amconcerned.” M. Cosinuke, with long-tine
experience in the field, weighed in with the sane view, and
indicated that the letters “TIA” connote “Tinme | npact

Anal ysis.”

M. MCue, while maintaining that both designations are
proprietary to applicant, also responded “[p]ossibly” to the
question whet her he considered “Tinme |Inpact Analysis” and
“TIA” to be interchangeable. Wen asked if “TIA" ever neant
“Tinme I npact Analysis,” he responded “[i]t may.” He went on
to indicate that “sonetinmes on our schedul e graphics we
woul d use shorthand notati ons when we are doing a series of
anal yses and when we may put TIA in those cases rather than
using the words Tine |Inpact Analysis #1 or #2.” M. MKay,
anot her of applicant’s officers, indicated that “TIA” stands
for “Time I npact Anal ysis” when used “in the context of
schedul e anal ysis” and when asked if the terns were

i nterchangeable, M. MKay answered “[1]n the sane context |
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woul d say so.” M. MKay also noted that “the termTIA in
the context of construction schedule analysis frequently
refers to Tinme I npact Analysis, but I would not say that is
exclusive.” Wen asked what other neanings TIA m ght have
inthe field, M. MKay responded “lI have no idea.”

The record al so shows an al nost conplete failure on
applicant’s part, in the face of generic uses of “TIA" by
others in the field, to police its purported rights in the
designation “TIA." See, e.g., King-Seeley Thernos Co. v.

Al addi n I ndustries, Inc., 321 F.2d 577, 138 USPQ 349, 350-51
(2d Cr. 1963).

Based on the extensive record in this case, we concl ude
that the initialism*®“TIA" has beconme so generally understood
as representing the generic term*®“tine inpact analysis” as
to be accepted as substantially synonynous therewth.

In so finding, we recognize that the only uses of “TIA”
per se in printed materials are after an initial use of
“Time I npact Analysis (TIA),” but we do not believe that
this fact warrants a finding that the initials thensel ves
are registrable. The size of the relevant public herein is
relatively small, owing to the highly sophisticated nature
of the services. Purchasers of such services, for exanple,
attorneys, contractors, engineers and the like, already are
qui te know edgeabl e in what they are seeking. W have no

doubt that “no flight or imagination or keen | ogical insight

29



Qpposition No. 121,819

is required” of themin perceiving that the initials “TIA
are the generic equivalent of the term*“tine inpact
analysis.” See: G Heileman Brew ng Co. v. Anheuser-Busch,
Inc., supra at 1808. Likew se, boards of contract appeals
and others presented with “TIA” reports would i nmedi ately
understand the nature of the report. Gven the

i nterchangeability of the letters and the term the
initialism*“TIA” wll be perceived as the equival ent of the
generic term“tinme inpact analysis.”

We conclude that “TIA” has been used by opposer and
others in or associated with the construction industry as
the generic initialismfor the scheduling techni que known as
“time inmpact analysis.” As such, it has fallen into the
| exi con of the | anguage utilized in this field serving to
name a particular type or kind of schedul e analysis rather
than a service emanating froma single source of such
servi ces.

Asset Purchase Agreenent

In support of its argunent against the claim of
genericness, applicant has relied upon an asset purchase
agreenent wherein, according to applicant, it purchased
proprietary rights in the involved mark froma third party.
Applicant contends that conpetitors and custoners “attribute
TIA to applicant, and no one else” and that “MDC, through

its lineage of conpanies both under the MDC nanme and ot hers,
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but through the sanme core of people and corporate assets, is
closely associated in the mnds of others within this
specialty field by its TIA mark.”

Applicant clains to have obtained the trademark rights
to “TIA” froma predecessor in interest, nanely Day &
Zimerman International, Inc. (D&2). According to
applicant, it purchased fromD& all intellectual property
rights relating to D& s construction clains business with
the exception of certain D& marks identified in the asset
purchase agreenent between applicant and D&. M. MCue,
applicant’s president, maintains that he and a deceased
enpl oyee of D& are the only persons who woul d be aware of
the intentions of the parties to the agreenent. Applicant
argues: “Wiile D& did not file any applications to
federally register TIA or other marks, the fact that D& did
not object to any trademark applications filed by Applicant
after Applicant purchased the assets of MDC fromD&Z, tells
us that the marks were indeed transferred as part of the
intangi ble intellectual property acquired by Applicant.”
(brief, p. 15). O record is a copy of the February 24,

1997 Asset Purchase Agreenent. !

The agreenent refers to
transfer of the trade nanmes “NMDC’ and “NMDC Systens,” but the

agreenent nmakes no nention of the designations “TIA" or

0 Al though the agreenent has been filed under seal, we see no
harmin disclosing the provisions specifically referred to in
t hi s deci sion.
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“Tinme | npact Analysis.” Paragraph 15.0 of the agreenent
provi des as foll ows:

ENTI RE AGREEMENT. Thi s Agreenent sets
forth the entire understandi ng of the
parties hereto wwth respect to the
transactions contenpl ated hereby. It
shal | not be anended or nodified except
by witten instrunment duly executed by
each of the parties hereto. Any and al
previ ous agreenents and under standi ngs
bet ween or anong the parties regarding
the subject matter thereof, whether
witten or oral, are superseded by this
Agr eenment .

Annex 1 to the agreenent is captioned “Definitions,” and one
of the listed definitions is “Assigned Tradenane.” The term
is defined as follows: “*MDC, ‘MDC Systens’, |ogos
i ncludi ng these nanes, and variants thereof. The tradenanes
‘Day’, ‘Day & Zimmerman', ‘D&, ‘Yoh', |ogos including
these nanes and variants thereof are expressly excluded from
any assignnent of tradenanes, trademarks or other
intellectual property nade under the Agreenent.”

Also of record is the testinony of James Goodnan,
presi dent and general counsel of D&Z, who appeared pursuant
to subpoena. Although M. Goodman indicated that he had no
personal involvenent in or know edge of the negotiations
| eading to the agreenent, he reiterated that the agreenent
made no nention of either “TIA” or “Tinme |npact Analysis.”
In an e-mail exchange with applicant, introduced as an

exhibit to his testinony, he again stated that the subject
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designation “TIA” was not included in the agreenent. M.
Goodman al so testified that his view was based on a review
of the agreenent and other docunments in a file relating to
the agreenent, and a “discussion | had with the attorney in
nmy departnent who was directly involved in the transaction.”
In a letter dated March 13, 2002 from M. MCue to
Harol d Yoh, D& s president, M. MCue essentially requested
M. Yoh to confirmthat rights to designations such as “TIA”
and “Time Inpact Analysis” were transferred to applicant.
M. MCue wote: “In fact, during the negotiations between
nysel f, on behalf of [applicant], and Barry Beuchner [the
now deceased enpl oyee of D&Z], on behalf of the Day &
Zi mrer man congl onerate, it was nade clear that [applicant]
purchased all of the intellectual property of the clains
unit, but so that there was no m sconceptions or
m sinterpretations, the D& marks were specifically
identified in the parties’ Asset Purchase Agreenent as not
being sold to [applicant] because this | anguage in the
agreenent prepared by Day & Zi mmerman congl onerate was so
broad that it could be msinterpreted by third parties to
include the D& marks.” M. MCue goes on to request M.
Yoh to confirmthat D& does not reserve any rights in “TIA”
or “Tinme |Inpact Analysis.” Upon such confirmation, M.
McCue wites that “we will gladly rel ease the remaining

funds and conplete the paynent for these assets.”
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What is sonmewhat unusual about M. MCue’'s request is
that applicant’s paynents pursuant to the agreenent already
were past due (see D& s letter dated February 15, 2002).
M. Goodman responded in a |letter dated March 28, 2003 which
reads, in part, as foll ows:

The approach you have taken in your

| etter constitutes extrene bad faith on
your part. You are in possession of
funds owed in connection with the MDC
asset purchase that are nore than one
year overdue, and you are now hol di ng

t hem hostage for a docunent that you
apparently intend to use to support your
position in litigation before the U S
Pat ent and Trademark O fice’ s Tradenark
Trial and Appeal Board--litigation in
which Day & Zimerman i s not a party.

The Asset Purchase Agreenent dated February 24, 1997
speaks for itself: it did not cover transfer of rights, if
any, to the designations “TIA” or “tinme inpact analysis.”
The fact that any such rights were not conveyed cones as no
surprise inasnmuch as it is apparent that D& never cl ai ned
proprietary rights in either designation. Enployees (both
former and current) of D& who testified in this case
i ndicate that D& never cl ained exclusive rights in the
term Even Janes MKay, applicant’s executive vice
president (and a fornmer enpl oyee of D&), when asked if D&Z
ever clained that “tinme inpact analysis” or “TIA” were

proprietary terns, replied “not to ny know edge.” There is

neither testinony nor a single exhibit which suggests that
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D&Z ever clainmed exclusive rights in “TIA” or “tinme inpact
anal ysis,” and, thus, that D& was conveying any proprietary
rights in the designations.

We woul d point out that, in any event, even if D& had
clainmed proprietary rights in “TIA, " and even if the
agreenent had conveyed such purported rights to applicant,
this would not be dispositive or even particularly probative
evi dence on the genericness issue. Watever the intention
of applicant and the assignee may have been regardi ng
whet her “TIA” is a trademark, that fact sinply does contro
our analysis. W nust assess the neaning of “TIA” to the
rel evant public, regardl ess of how D& and applicant may
have treated “TIA” in their dealings with each other.

Addi ti onal Argunents

Applicant’s recent registration of the mark TIME I N
ACTION for “consulting services in the field of construction
managenent; arbitration, alternative dispute resolution and
litigation support services; consulting services in the
field of arbitration, alternative dispute resolution and
litigation support services; consulting services in the
field of construction project problem solutions which
anal yzes the effect of a particular event on schedul ed

n 11

activities is not persuasive of a different result.

1 Application Serial No. 76/295,830, filed August 6, 2001,
alleging a bona fide intention to use the mark in conmerce. The
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Applicant essentially argues that the designation “TIA” may
also be an initialismfor this mark.

A few comments are in order. First, the underlying
application was not filed until seven nonths after
commencenent of this proceeding. Wen M. MKay was asked
in Cctober 2001 “What is Tinme in Action?”, he responded:

“I't sounds to ne |ike sone sort of procedure or process; |
don’t know, I'mnot famliar with the term” Sinply put, it
is not likely that prospective purchasers woul d perceive
“TIA” as an initialismfor TIME IN ACTION rather than “tine
i npact analysis.” Gven the particular circunstances and
timng of the filing, it is disingenuous to suggest

ot herw se.

Applicant argues that the letters “TlI A" have ot her
meani ngs in other fields, as for exanple, “transient
ischemc attack” in the nedical field. Suffice it to say,
the issue nust be determned in the context of the specific
field in which applicant’s services are rendered. These
ot her neanings are irrel evant when determ ning the
genericness of the letters when used in connection with
applicant’s specific services. Wen M. Weatley was asked
whet her TI A ever gets used in connection with any phrase

other than “Tinme |Inpact Analysis” in the construction

application matured into Registration No. 2,676,834 on January
21, 2003, setting forth dates of first use of Cctober 30, 2000.
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i ndustry, he answered “not that | can recall.”

Mere Descri ptiveness Anal ysis

In the event that the designation TIA ultimately is
found to be not generic, we turn to address the question of
nere descriptiveness. No claimof acquired distinctiveness
under Section 2(f) has been raised in this case by applicant
and, in response to the Board s questioning at the oral
hearing, applicant acknow edged this point. Specifically,
counsel acknow edged that if the matter sought to be
regi stered were found to be nerely descriptive, then no
regi stration would i ssue based on the involved application.

A mark is nerely descriptive if, as used in connection
wi th the goods and/or services, it describes, i.e.,

i mredi ately conveys information about, an ingredient,
quality, characteristic, feature, etc. thereof, or if it
directly conveys information regarding the nature, function,
pur pose, or use of the goods and/or services. See: Inre
Abcor Devel opnment Corp., supra; In re Eden Foods Inc., 24
USPQ2d 1757 (TTAB 1992); and In re Anerican Screen Process
Equi pnrent Co., 175 USPQ 561 (TTAB 1972). The issue is not
determ ned in a vacuum but rather the nere descriptiveness
of the mark is analyzed as the mark is used in connection
with the goods and/or services. An abbreviation of a
descriptive termwhich still conveys to the buyer the

descriptive connotation of the original termwll still be
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held to be descriptive. Spin Physics, Inc. v. Matsushita
El ectric Industrial Co., 168 USPQ 605 (TTAB 1970).

W find that the testinony and evi dence establishes
that the designation TIAis, at a mninmm nerely
descriptive when used in connection with applicant’s
services. Gven the interchangeability of “TIA” and “tine
i npact analysis,” the letters immediately and directly
convey information about applicant’s services, that is, that
the services involve tinme inpact anal ysis.

Deci si on
The opposition is sustained, and registration to

applicant is refused.

38



