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Opi nion by Hairston, Adm nistrative Trademark Judge:
Applicant, Absolute Nutrition, LLC, seeks to register

the mark ABSOLUTE NUTRI TION for “vitam ns and dietary

suppl ements. !

Utimate Nutrition, Inc. opposed registration under

Section 2(d) of the Trademark Act on the ground that

! Application Serial No. 75632217 filed February 2, 1999,
alleging a bona fide intention to use the mark in conmmerce. The
word NUTRITION is disclainmed apart fromthe mark as shown.
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applicant’s mark, if applied to applicant’s goods, would so
resenbl e opposer’s previously used and regi stered mark
ULTI MATE NUTRITION for “vitamns and nutritional food

suppl enent s, "2

as to be likely to cause conf usion.

Applicant, in its answer, admtted that opposer is the
owner of the pleaded registration and that the registration
is in force. Applicant denied the remaining allegations of
the notice of opposition.

The record consists of the pleadings; the file of the
i nvol ved application; the testinony deposition (wth
exhi bits) of applicant’s president Gegg Scully; and
applicant’s notice of reliance on third-party registrations
of marks that contain the word “ULTI MATE.” QOpposer neit her
t ook testinony nor introduced any ot her evidence. Opposer
and applicant filed briefs on the case. Applicant requested
an oral hearing, but the request was subsequently w t hdrawn.

Because opposer did not take testinony or introduce any
ot her evidence, we have no information about opposer.

Appl i cant took the testinony deposition of its

president, Gegg Scully. M. Scully testified that

applicant is in the business of fornulating dietary

2 Registration No. 1,541,169, issued May 30, 1989; Section 8
affidavit accepted; Section 15 affidavit received. Cpposer did
not properly make this registration of record in accordance with
the provisions of Trademark Rule 2.122(d). However, in view of
the admissions in applicant’s answer, it was not necessary that
opposer do so.
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suppl enents. The dietary supplenents are manufactured by

ot her conpanies to applicant’s specifications and applicant
then markets the dietary supplenents to health food stores
and mass nerchandi sers. Al though an intent-to-use
application, M. Sully testified that applicant first used

t he ABSCLUTE NUTRI TI ON mark on Cctober 18, 1998 and that the
mark is used on | abels applied to applicant’s goods and in
marketing materials. Applicant advertises its ABSOLUTE
NUTRI TI ON products in fitness nagazi nes and the catal ogs of
health food retailers, and by way of point-of-purchase

di spl ays. Between 1998 and June 2004 applicant spent

$453, 126 in advertising and pronotional expenses, and during
t he sane period, applicant’s sales totaled $2, 980, 702.

M. Scully testified that he was not aware of any
i nstances of confusion.

As noted above, applicant admtted in its answer that
opposer is the owner of pleaded Registration No. 1,151, 169
for the mark ULTI MATE NUTRITION for vitam ns and nutritional
food suppl enents and that such registration is currently in

force. Thus, priority is not in issue since the adm ssions
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establish the status and title of opposer’s pleaded
registration.® See King Candy Co. v. Eunice King' s Kitchen,
Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).

Thus, the issue to be determned in this case is
whet her a |ikelihood of confusion exists. Qur |ikelihood of
confusi on determ nation under Section 2(d) is based on an
analysis of all the probative facts in evidence that are
rel evant to the |ikelihood of confusion factors set forth in
In re du Pont de Nenours and Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973). However, as indicated in Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24,
29 (CCPA 1976), in any likelihood of confusion analysis, two
key considerations are the simlarity of the goods and the
simlarity of the marks.

Considering first the goods, applicant, at page 7 of
its brief, “concedes that the goods identified in Opposer’s
Regi stration No. 1,541,169 for the mark ULTI MATE NUTRI Tl ON
are, at the very least, highly related to the goods
identified in the subject application.” Not only are the
goods highly related (“dietary food suppl enents” and

“nutritional food supplenents”), but they are identical in

3 A federal registration owned by a plaintiff will be deened by
the Board to be of record in an inter partes proceeding if the
defendant’ s answer to the conplaint contains admni ssions
sufficient for the purpose. TBW §704.03(b)(1).



Qpposition No. 91122634

terms of “vitamns.” Further, in the absence of any
restrictions in opposer’s registration and applicant’s
application, we nust presune that opposer’s and applicant’s
goods are sold in all of the normal channels of trade for
goods of this type, e.g., health food stores; the pharmacy
sections of mass nerchandi sers and supernmarkets; and drug
stores.

Next, we turn to a determ nation of what we find to be
the key l|ikelihood of confusion factor in this case, whether
applicant’s mark and opposer’s nmark, when considered in
their entireties are simlar or dissimlar in terns of
sound, appearance, connotation, and commercial inpression.

Opposer maintains that the marks are sim/lar because
each consists of a “two-word expression,” and carries a
superl ative connotation. Al so, opposer argues that the
pronunci ati on and cadence of the marks is very simlar.
Opposer requests in its brief on the case that we judicially
notice that “absolute” neans “perfect in quality or nature;
conplete,” and “ultimte” neans “being last in a series,

process or progression.” The Anerican Heritage D ctionary

of the English Language (4'" ed. 2000).*

“ We grant opposer’s request. The Board may take judicial notice
of dictionary definitions. See University of Notre Dane du Lac
v. J.C. Gourmet Food Inports Co., Inc., 213 USPQ 594 (TTAB 1982),
aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).
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Applicant, on the other hand, argues that the marks are
dissimlar in sound, appearance, and connotation. Wth
respect to connotation, in particular, applicant contends
that the words “ultimate” and “absolute” are dissimlar in
meani ng. Further, applicant argues that marks contai ning
the word ULTI MATE for dietary/nutritional supplenents are
weak marks, and therefore entitled to only a |imted scope
of protection. In this regard, applicant submtted copies
of 22 third-party registrations of marks containing the word
ULTI MATE for such goods. For exanple, ULTI MATE EXTRACT
(EXTRACT disclained) for “dietary and nutritiona
suppl enments” (Registration No. 2,080,052); ULTIMATE
NUTRI PLUS for “nutritional supplenents” (Registration No.
2,136,011); ULTI MATE BALANCE for “nutritional and dietary
suppl enents” (Registration No. 2,288, 247); and ULTI MATE X-
BURN for “dietary and nutritional supplenents” (Registration
No. 2, 543,613).

After careful consideration of the parties’ argunents
and evi dence of record, we find that the marks are
dissimlar in terns of sound, appearance, connotation and
commerci al inpression

We recogni ze that the parties’ marks end in the
identical word NUTRI TION. However, the word NUTRI TI ON
clearly is descriptive of the respective goods of the

parties. Thus, its inclusion in both marks is not a proper
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basis for finding the marks in their entireties to be
simlar. The remaining parts of each mark are different
fromeach other, and when these different conponents are
conmbined with the word NUTRITION, the marks in their
entireties are not so simlar that they would be likely to
cause confusion. The words ULTI MATE and ABSOLUTE are
spelled differently and do not share the sane sound.

Mor eover, although these words are in the nature of

superl atives, the specific neanings of the words differ.
The word ULTI MATE connotes the |ast or furthest whereas the
wor d ABSOLUTE connotes perfection or conpl eteness.

In any event, even assuming that the marks are simlar
in connotation, “the principle that simlarity between nmarks
i n meani ng or commercial significance al one may be
sufficient to create a |ikelihood of confusion is applicable
primarily to situations where marks are coined or arbitrary
rat her than highly suggestive.” Bost Bakery, Inc. v. Roland
I ndustries, Inc., 216 USPQ 799, 801 (TTAB 1991). In this
case, opposer’s mark ULTI MATE NUTRITION i s highly suggestive
of opposer’s goods and therefore is not entitled to a scope
of protection which is so wide as to preclude registration
of applicant’s mark ABSOLUTE NUTRI TION. As al ready noted,
the word NUTRITION is descriptive of opposer’s goods. In
addition, as denonstrated by the definition of the word

“ultimate” and the third-party registrations furnished by
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applicant, it is clear that such word is laudatory in nature
and highly suggestive of dietary and nutritional
suppl enments. Thus, opposer’s ULTI MATE NUTRI TI ON nmar k, as
applied to vitamns and nutritional food suppl enents nust be
regarded, on this record, as a highly suggestive mark which
merits only a narrow scope of protection

In sum we conclude that there is no |ikelihood of
confusion in this case. That is, notw thstanding the fact
that the parties’ goods are identical and otherw se highly
related, and are of type that would be marketed in the sane
channels of trade to the sanme purchasers, we find that the
marks are too dissimlar to support a conclusion that
confusion is likely. See Chanpagne Louis Roederer S. A V.
Delicato Vineyards, 148 F.3d 1373, 47 USPQ2d 1459 (Fed. Cr
1998); Kellogg Co. v. Pack’ Em Enterprises Inc., 14 USPQd
1545 (TTAB 1990), aff’d, 951 F.2d 330, 21 USPQ2d 1142 (Fed.
Cr. 1991).

Deci sion: The opposition is dism ssed.



