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Qpi ni on by Holtzman, Adm nistrative Tradenmark Judge:

An application has been filed by Mrtgage Express, Inc.
(applicant) to register the mark shown bel ow for "nortgage | oan

1

services." The word "nortgage" is disclained.

! Application Serial No. 75678705, filed April 9, 1999, based on an
all egation of a bona fide intent to use the mark in comrerce.
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Regi strati on has been opposed by Express Mirtgage Lenders of
Anmerica, Inc. (opposer). As grounds for opposition, opposer
asserts that since 1983 it has continuously used, through a
predecessor-in-interest, the mark EXPRESS in connection with
nort gage services, including nortgage brokering, funding and
servicing; that opposer owns a registration for the mark shown
bel ow for "nortgage brokerage services";? that opposer has
devel oped val uabl e goodwi || and consuner recognition wth respect
to its use of EXPRESS in connection with its services, and, as a
result, this mark has beconme a strong mark over tinme; and that
applicant's mark "contain[ing] opposer's EXPRESS mark in its
entirety" when applied to the simlar or identical services
identified in the application "is likely to be confused with that
of opposer's and m staken therefor."”

Opposer submtted a status and title copy of its pleaded

registration with the notice of opposition.

2 Regi stration No. 1610103; issued August 14, 1990. The words "SPEEDY
CASH MORTGAGE BRCKERS, INC. " are disclained.
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XPRESS

MORTGAGE BROKERS, INC.

Applicant, in its answer, has denied the salient allegations
in the notice of opposition.

The record includes the pleadings; a status and title copy
of opposer's pleaded registration; the file of the invol ved
application; and opposer's notice of reliance on applicant's
answers to interrogatories and docunents attached as exhibits to
t hose responses. The record also includes the testinony (with
exhi bits) of opposer's president, Maurice Janowtz.

Appl i cant neither attended the deposition of opposer's
W tness nor took any testinony in its own behal f.

Only opposer filed a brief. An oral hearing was not
request ed.

As indi cated above, opposer has nmade of record a status and
title copy of its pleaded registration. Therefore, priority with
respect to the registered mark for the services identified
therein (nortgage brokerage services) is not in issue.

King Candy Co., Inc. v. Eunice King's Kitchen, Inc., 496 F. 2d
1400, 182 USPQ 108 (CCPA 1974). In addition, M. Janowitz's
testi nony and supporting docunentation establishes opposer's
priority of use with respect to the word mark EXPRESS in

connection with nortgage | oan services and rel ated nortgage
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services. M. Janowitz testified that the mark EXPRESS was first
used through a predecessor-in-interest in 1982. The exhibits
acconpanying this testinony denonstrate use of EXPRESS in
connection wth residential hone |oan services and rel ated
nortgage services since at |least as early as 1990. |In any event,
opposer has denonstrated use of its mark well prior to the Apri
9, 1999 filing date of applicant's application, which, in view of
t he absence of other evidence, is the earliest date on which
applicant is entitled to rely.

Thus, we turn to the question of |ikelihood of confusion.

In our analysis we will direct our attention to the mark of
opposer which can be considered closest to the mark in the
subj ect application, that is, the word mark EXPRESS.

Qur determ nation under Section 2(d) is based on an anal ysis
of all of the probative facts in evidence that are relevant to
the factors bearing on the likelihood of confusion issue,
including the simlarity of the marks and the simlarity of the
services. Inre E.I. du Pont de Nenmours & Co., 476 F.2d 1357,
177 USPQ 563 (CCPA 1973). The factors deened pertinent in this
proceedi ng are di scussed bel ow.

We turn first to the services. Applicant's services are
identified in the application as nortgage | oan services, and the
evi dence shows that opposer provides residential honme |oans and
rel ated nortgage services. Thus, the parties' services are

identical. Because the services are identical, they nust be
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deenmed to be sold in the sane channels of trade and directed to
the sane purchasers. Interstate Brands Corp. v. MKee Foods
Corp., 53 USPQ2d 1910 (TTAB 2000). In fact, the evidence shows
that both parties' services are marketed to honeowners through
direct mail and other forns of print advertising. It is clear
that if these identical services are offered under sim/lar marks
there woul d be a |ikelihood of confusion.

Thus, we turn our attention to the marks, keeping in mnd
t hat when marks woul d appear on identical services, as in this
case, the degree of simlarity between the nmarks necessary to
support a finding of likely confusion declines. Century 21 Real
Estate v. Century Life, 970 F.2d 874, 23 USPQRd 1698 (Fed. Cir.
1992) .

It is well settled that marks nust be conpared in their
entireties. Nevertheless, one feature or part of a mark may have
nore significance than another and greater weight nmay be given to
that part or feature in determ ning whether confusion is |ikely.
In re National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Gr.
1985). \Wen opposer's mark EXPRESS and applicant's mark EXPRESS
MORTGAGE and design are considered in their entireties, giving
appropriate weight to the conponents and features thereof, we
find that the nmarks are simlar in sound, appearance, neaning and
overall commercial inpression. The word EXPRESS is opposer's
entire mark and is visually and aurally a significant portion of

applicant's mark. Al t hough applicant's mark al so i ncludes the
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word MORTGAGE, that word is generic for the services and of
little or no significance as an indication of source. Nor is the
design el enent sufficient to distinguish the marks. It is the
literal portion of a mark, rather than the design conponent,
which is nore likely to be recalled by purchasers because it is
used to call for and refer to the services offered under the
mark. See In re Continental G aphics Corp., 52 USPQ2d 1374 (TTAB
1999) citing In re Appetito Provisions Co., 3 USPQ2d 1553 (TTAB
1987). Purchasers who are famliar with EXPRESS, al one, for
nortgage | oan services, are likely to renenber that word upon
hearing or seeing applicant's mark EXPRESS MORTGACGE at a
different tine in connection with identical services.

Not only are the marks simlar in sound and appearance, but
they convey the sanme neaning. Both marks suggest the quick or
speedy delivery of nortgage services. The inmage of the noving
train in applicant's mark reinforces this neaning. Wile the
term EXPRESS i s suggestive of the services, opposer's mark is
certainly entitled to protection fromapplicant's very simlar
mark for identical services.

It is reasonable to assune that honmeowners may be carefu
about the conpany they select to provide their nortgage | oans.
However, there is no evidence or even argunent in this case that
t hese purchasers are sophisticated or experienced in these
matters, and indeed they may not be. Moreover, even if these

purchasers were shown to be sophisticated with respect to these
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services, we would have no basis upon which to conclude that such
sophi stication would extend to the marks used in connection with
t hem

Deci sion: The opposition is sustained.



