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By the Board:
On July 23, 2000, applicant has filed an application (Serial
No. 78/018,014) to register the follow ng mark:

LDy
| Daoetare

for “autonobile repair and mai ntenance” in Cass 37. The
application alleges use in comerce since March 15, 1998. The
term “DING is disclained.

On July 9, 2001, opposer filed its notice of opposition to
registration of applicant’s proposed nark. As grounds for the
opposi tion, opposer alleges that applicant’s mark so resenbl es
the followi ng previously used and regi stered marks owned by

opposer :
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The Prescription for Paintless Dent Repair

for “m nor dent renpval for vehicles” services in Internationa

dass 37; ! and

gent

docto )

for “mnor dent renoval for vehicles” services in International
Class 37,2 as to be likely to cause confusion, or to cause
m stake or to deceive.?

In his answer, applicant admts that he “has used the
desi gnation DI NG DOCTOR since March 15, 1998, the date of first
use clainmed in [his] application”; that opposer is the owner of

its pleaded registrations; that the parties’ respective services

! Regi stration No. 1,573,853, registered on Decenber 26, 1989, and
claimng use in conmerce since June 10, 1988 (date of first use
anywhere set forth as June 1, 1988).

2 Regi stration No. 1,915,713, registered on August 29, 1995, and
claimng use in conmerce since June 10, 1988 (date of first use
anywhere set forth as June 1, 1988).

® W note that opposer did not nmake its pleaded registrations of record
pursuant to Trademark Rule 2.122(d), nanely, by filing a status and
title copy for each pleaded registration. However, applicant conceded
in his answer to the notice of opposition that opposer owns the
pl eaded registrations. Applicant also treated the pl eaded
regi strations as being of record in his opposition to the sumary
judgnent notion. Based on applicant’s adm ssions in the answer and
his treatnment of the pleaded registrations in opposition to the
summary judgnent notion, the pleaded registrations are deenmed to be of
record for purposes of such notion and owned by opposer. See TBMP
Section 703.02(a) and authorities cited therein.
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are “simlar and/or nearly identical” and “are sold or will be
sold to the general public throughout Southern California to the
sane cl asses of custoners and through the sane channel s of
trade”; and that “the term DING DOCTOR is simlar to opposer’s
mar k DENT DOCTOR, is presented within a blue rounded rectangle
within a white ring within ared ring with red letters with a
white outline design which is somewhat simlar to the design
feature in opposer’s mark.” Applicant mintains, however, that
his mark is not |ikely, when applied to applicant’s services, to
cause confusion or m stake or deceive.

This case now conmes up on the opposer’s notion for sunmary
judgnent. The parties have briefed the notion and, in order to
expedi te our decision thereon, the Board presunes famliarity
with the issues presented and does not provide a conplete
recitation of the allegations and contentions of each party.?

In support its notion for summary judgnent, opposer argues
that there are no genuine issues of material fact; that
| i kel i hood of confusion exists based on the services recited in
the registrations relied on by opposer and in the opposed
application; that it has priority of use; and that it is entitled
to judgnent as a natter of |aw

Qpposer’s summary judgnent notion is acconpanied by a
declaration of TomHarris, its president, wherein he avers to the

genui ness of the follow ng, self-described docunents: repair

* Applicant’s uncontested notion (filed November 1, 2002) for extension
of tinme to file a response to opposer’s notion for sumary judgnment is
granted as conceded. Trademark Rule 2.127(a).
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orders and estimates (dating from 11/30/93 to 5/4/02) show ng
actual use of opposer’s marks; a list of representative sanples
of advertisenents and newspaper/ nagazine articles (dating from
7/1/91 to 1/02) regardi ng opposer’s business; copies of a

busi ness card and a photograph of opposer’s predecessor-in-
interest’s business truck showi ng use of the mark DENT DOCTOR in
connection with vehicle dent repair services from 1986 to 1988; a
copy of opposer’s U. S. Registration No. 1,573,853; a copy of
opposer’s articles of incorporation (dated May 5, 1988); a chart
for the years 1988-2002 listing the gross sal es/adverti sing
expenses (specifying advertising nedia used) for opposer’s dent
removal services under its marks; representative sanples of
letters (dating from 1990 to 2002) from custoners; a list of
opposer’s franchi se | ocations and conpany-owned | ocations that
use the DENT DOCTOR mark in connection with dent renoval

services; a standard franchi se agreenent used by opposer; a copy
of a letter (dated July 10, 2002) from owners of one of opposer’s
franchi ses; a printout from opposer’s website; and a col or
adverti senent show ng opposer’s mark as used from 1998 to
present.

In response to opposer’s summary judgnent notion, applicant
argues that the parties’ respective marks are not identical in
nmeani ng, commercial inpression, sound or appearance; that
applicant has used its mark since February 1998 and has

established a well -known presence in the southern California
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region; that opposer has only recently rendered dent renoval
services in the southern California region; that other businesses
with simlar and identical marks exist in the southern California
region; that the terns “ding” and “dent” are commonly used for
busi nesses rendering dent renoval services; that there are many
conpani es naned “Dent Doctor” in the United States; that many
conpani es use “Doctor” and “RX’ (prescription synbol) as part of
their trademark; that the term “Dent Doctor” is considered
generic in many areas and does not identify one specific source;

t hat opposer’s all egations of actual confusion are
unsubst anti ated; that applicant has rendered dent renoval
services in San D ego County, California since February, 1998

W t hout actual confusion with other conpanies using simlar

nanmes; that opposer’s franchi see used neta tags on its website to
i nproperly confuse and/or m sdirect custoners; and that confusion
is not |ikely.

Applicant submtted the follow ng as exhibits to his
response: a declaration signed by applicant; col or copies of the
parties’ respective marks; Yellow Pages |listing for applicant
(dated 1998 to 2001); printouts fromlinternet directory |listings
for third party conpanies using the term*®“Dent”, “Ding”,

“Doctor”, “Rx” and “Dent Doctor” in their nane; copies of |ogos
for third party conpani es rendering dent renoval services; copies
of applicant’s brochures, cards and notepads; a Better Business
Bureau report for applicant and conpani es naned “Dent Doctor”

that applicant argues have no affiliation wth opposer; custoner
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and third party testinonials regarding applicant’s quality of
service; and printouts fromthe USPTO s TESS dat abase of third-
party registrations and applications containing the term*“Dent”
in the mark.

In a notion for summary judgnent, the noving party has the
burden of establishing the absence of any genui ne issue of
material fact and that it is entitled to judgnent as a matter of
law. See Fed. R Civ. P. 56. A genuine dispute with respect to
a material fact exists if sufficient evidence is presented that a
reasonabl e fact finder could decide the question in favor of the
non-novi ng party. See Opryland USA Inc. v. Great American Misic
Show, Inc., 970 F.2d 847, 23 USPQ2d 1471 (Fed. Cir. 1992). Thus,
all doubts as to whether any particular factual issues are
genuinely in dispute nust be resolved in the |ight nost favorable
to the non-noving party. See O de Tynme Foods Inc. v. Roundy’s
Inc., 961 F.2d 200, 22 USPQ 1542 (Fed. Cir. 1992).

In determning the issue of |ikelihood of confusion, and
hence whether there is any genuine issue of material fact
relating thereto, the Board nust consider all of the probative
facts in evidence which are relevant to the factors bearing on
| i kel i hood of confusion, as identified inlInre E 1. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). As noted
in the du Pont decision itself, each of the factors, fromcase to
case, may play a domnant role. 1d., 476 F.2d at 1361, 177 USPQ
at 567. Those factors as to which we have probative evidence are

di scussed below. After a careful review of the record in this
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case, we find that opposer has nmet its burden of establishing
that no genuine issues of material fact exist and has
denonstrated that it is entitled to judgnent as a matter of |aw.

As a prelimnary matter, we note that priority is not in
i ssue in view of opposer’s ownership of its pleaded and
subsisting registrations. See King Candy Co. v. Eunice King's
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 110 (CCPA 1974).
Moreover, and in any event, priority lies with opposer in |ight
of applicant’s adm ssion in his answer that opposer has used its
pl eaded marks prior to applicant’s first use of his mark.

As to the simlarity of services offered by each party,
opposer’s identified services, “mnor dent renoval from vehicles”
and applicant’s identified services, “autonobile repair and
mai ntenance,” are identical to the extent that the latter
recitation is broad enough to enconpass the fornmer. Furthernore,
based on the evidence submtted, it is clear that both parties
use their marks in connection with vehicle repair services,
nanmel y, paintless dent renoval

As to the channels of trade, we note that the parties’
respective recitations of services are unrestricted. Thus, the
Board nust presune that the parties’ services travel in all the
normal channels of trade and to the usual custoners for the
services. See Kangol Ltd. v. KangaROOS U.S. A, 974 F.2d 161, 23
USPQ2d 1945 (Fed Cir. 1992). Thus, the trade channels and

purchasers are the sane for both parties’ services.
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Applicant attenpts to negate the inpact of the parties’
respective services travelling in the sane channels of trade by
argui ng that he has used his mark in southern California since
February 1998 and opposer has only recently entered this
geographic region. This argunent is not well taken. It has |ong
been hel d that any geographical separation of the parties’ use of
their marks is not relevant in an opposition. The owner of a
territorially unrestricted federal registration has a presunptive
exclusive right to use which extends throughout the United
States. Therefore, it is not proper to limt consideration of
| i keli hood of confusion to territories arguably occupi ed by
parties in an opposition. Gant Food, Inc. v. Nation's
Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390 (Fed. G r. 1983);
Peopl eware Systens, Inc. v. Peopleware, Inc., 226 USPQ 320 (TTAB
1985) (whil e opposer and applicant may presently be
geographically separated in their uses, this is irrelevant where
applicant seeks a nationwi de unrestricted registration); and In
re Appetito Provisions Co., 3 USPQ2d 1553 (TTAB 1987)
(territorial separation of the use of the cited registered mark
fromthe applicant is irrelevant to determining |ikelihood of
confusion in a geographically unrestricted application). The
application which is the subject of this proceeding is not
geographically restricted nor are the pleaded registrations.
Consequently, applicant’s argunent that the parties’ use their
respective marks in different geographic areas fails as a matter

of | aw.
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W now turn to the degree of simlarity of the marks being
used by opposer and applicant. |In conparing the marks, the Board
is guided by the general principle that the greater the degree of
simlarity of the services, the |esser the degree of simlarity
of the marks that is required for there to be a |likelihood of
confusion. See Century 21 Real Estate Corp. v. Century Life of
Anerica, 970 F.2d 874, 23 USPQ2d 1698 (Fed. Cir. 1992). It is
equally well established that, although the marks nust be
considered in their entireties, there is nothing inproper in
giving nore or less wight to a particular feature of a nmark,
particularly where portions of the marks are descriptive or
generic. See In re National Data Corp., 753 F.2d 1056, 224 USPQ
749 (Fed. Cir. 1985); and In re Dixie Restaurants, Inc., 105 F.3d
1405, 41 USPQd 1531 (Fed. Gir. 1997).

Both parties have conceded that the terns “dent” and “di ng”
are synonynous, and that the terns are descriptive of the
parties’ services. These terns are accordingly given | ess weight
and the term “DOCTOR’ is the dom nant, source-indicating portion
of the parties’ respective marks. Adding to the simlarity of
the marks is the nearly identical, ringed oval border used by
both parties to enclose the literal portion of their marks.

| ndeed, aside fromthe parties’ use of the descriptive terns
“DENT” and “DING', there is very little to distinguish the marks.
Differences in the parties’ use of stylized lettering is
general ly been given |l ess weight in favor of the word portion of
the mark, because it is by the words that purchasers will refer
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to the services, and the words thensel ves, rather than the
stylized lettering, wll therefore make a greater inpression on
consuners. See Ceccato v. Maniffatura Lane Gaetano Marzotto y
Figli S.p.A, 32 USPQ2d 1192 (TTAB 1994); and In re Appetito
Provi sions Co.,.

Conparison of the comrercial inpressions created by the
conpeting marks in their commercial context is appropriate. See
G ant Food, Inc. v. Nation's Foodservice, Inc., supra. Here, a
review of the parties’ respective marks reveals that there is no
genuine issue as to the fact that they create the sane comerci al
inpression. By using the term“DOCTOR’ in all three marks, the
parties liken their services, albeit non-seriously, to nedical
treat nent.

Applicant’s evidence in support of its argunent that the
term DOCTOR or DENT DOCTOR is weak and used by third parties,

t hus enabling consunmers to distinguish between the parties’
respective marks, i s unpersuasive.

The Board has previously given weight to credi ble and
probative evidence of w despread, significant and unrestrained
use by third parties of marks containing elenments in conmon with
the mark bei ng opposed on grounds of |ikelihood of confusion to
denonstrate that confusion is not, in fact, likely. See In re
Br oadway Chi cken, Inc., 38 USP@@d 1559 (TTAB 1996); Hilson
Research Inc. v. Society For Human Resource Managenent, 27 USPQRd
1423, 1431 (TTAB 1993), citing M|l es Laboratories Inc. v.

Naturally Vitam n Supplenents Inc., 1 USPQRd 1445, 1462 (TTAB
10
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1986, anended 1987). However, in an inter partes proceeding
involving a restaurant, the Board noted that such third-party use
of sanme or simlar marks has little or no inpact where "applicant
has not furnished any evidence regarding the extent of use of the
mar ks by these third parties" and "the pictures of these
restaurants tend to indicate that the operations are snmall and
local in nature.” Carl Karcher Enterprises Inc. v. Stars
Restaurants Corp., 35 USPQ2d 1125, 1131 (TTAB 1995).

In the case now before us, applicant's evidence of third-
party uses and registrations is mnimal. Unlike the situation in
t he Broadway Chi cken case, applicant has not denonstrated third
party use of the term“Dent Doctor” in connection with the
rel evant services. Indeed, the evidence submtted by applicant
reveal s only seven apparent third-party users of the term DENT
DOCTOR or DENT DOCTORS in connection with such services. W are
not persuaded that this mninmal nunber of apparent third-party
uses herein raises a material issue of fact for trial.

More succinctly put, the Board is convinced that there is a
| i kel i hood of confusion here as a matter of |aw, where
substantially simlar nmarks are used in connection wth the sane
servi ces, even assunm ng the existence of the third-party use
denonstrated by applicant.

In making its decision herein, the Board does not rely on
opposer’s proffered evidence of actual confusion. Nonetheless,
and even assunmi ng that there has been no actual confusion, this
does not preclude a finding of |ikelihood of confusion. See, for
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exanpl e, Wal green Co. v. Knoll Pharmaceutical Co., 162 USPQ 609
(TTAB 1969).

Consi dering the substantial simlarities between the marks,
we find that, when used on the identical services, confusion is
likely to result. Opposer, therefore, has net its burden of
establishing that no genuine issues of material fact exist and
that confusion is likely.

Accordi ngly, opposer’s notion for sunmary judgnment is
granted, judgnent is entered agai nst applicant and registration

to applicant is refused.
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