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Opi nion by Quinn, Adm nistrative Tradenark Judge:

An application was filed by N ce-Pak Products, Inc. to
regi ster the mark EZ ONES for “noi st baby w pes.”?!

Nat i on/ Ruskin, Inc. opposed registration pursuant to
Section 2(d) of the Trademark Act on the ground that

applicant’s mark, if used in connection with applicant’s

goods, woul d so resenbl e opposer’s previously used and

! Application Serial No. 75470709, filed April 20, 1998, based on
an allegation of a bona fide intention to use the nark in
comer ce.
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registered mark EZ-ONE for a variety of cleaning itens,
i ncluding soft cleaning cloths, terry cloth towels,
cheesecl ot h, cleaning rags, chanois for cleaning, sponge
cloths, and detailing towls, as to be likely to cause
conf usi on.

Applicant, in its answer, denied the salient
all egations of |ikelihood of confusion.

The record consists of the pleadings; the file of the
i nvol ved application; testinony, with related exhibits,
t aken by opposer; status and title copies of opposer’s
registrations, certain of applicant’s responses to opposer’s
di scovery requests, and copies of third-party registrations,
all introduced by way of opposer’s notices of reliance.
Appl i cant neither took testinony nor offered any other
evidence at trial. Both parties filed briefs on the case.
An oral hearing was not requested.

Opposer has been engaged for over sixty years in
manuf acturing, distributing and selling various house wares,
pai nt and sundry products, including w pes, cloth and sponge
cleaning itens. Raynond Adol f, opposer’s president,
testified that opposer’s mark EZ-ONE was first used in 1984,
and he identified EZ-ONE as opposer’s signature brand under
which a wi de range of w pes, rags, cloths, and sponges are
sold. M. Adolf estimated that opposer’s total sales in

2003 were $10 mllion, and that EZ-ONE brand products
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accounted for approximately 70% of opposer’s busi ness.
Opposer’s EZ- ONE brand goods are sold in grocery stores,
drug stores, house ware stores and retail hone centers.
Little is known about applicant’s business activities,
other than as revealed by certain of its answers to
di scovery requests. Pages of applicant’s web site,
furni shed by applicant in response to an interrogatory and
i ntroduced by opposer in one of its notices of reliance,
indicate that applicant is a “gl obal wet w pes supplier for
al nost 50 years.” The web site also states the foll ow ng:
“Through our Consuner, Institutional, PD Healthcare and
Contract Divisions, we supply superior quality wet w pe
products to nearly every class of trade. Fromthe softest,
gent| est baby wi pe, to strong, effective infection control
w pes and germKkilling surface w pes, [applicant] is the
single source supplier to satisfy any need, at every price
point.” Applicant’s “Consuner” division, according to the
web site, “is the single source supplier for virtually every

need, whether at hone or on the go,” taking care of *“a vast
variety of wet w pe needs, from baby and facial w pes to

ki tchen and bath surface wipes.” Applicant admtted that it
intends to sell its EZ ONES brand products “through stores
selling cleaning products for general cleaning purposes” and

that these products are intended to be “purchased by nenbers

of the general public, including nen.”
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Opposer introduced status and title copies of its five
EZ- ONE regi strations covering a wide variety of cleaning
products, including cleaning cloths and rags, flannel
dusting cloths, polishing cloths, soft cloths used for
cleaning, terry cloth towels, genuine chanois skin and nman-
made chanois towels for drying, hand-held sponges, and
cheesecl ot h. 2

In view of opposer’s ownership of valid and subsi sting
registrations, there is no i ssue regardi ng opposer’s
standing and priority. King Candy, Inc. v. Eunice King' s
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).
Thus, the only issue to decide herein is |ikelihood of
conf usi on.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion issue.
Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). The relevant du Pont factors in the
proceedi ng now before us are di scussed bel ow

The first factor we consider is the simlarity between

opposer’s mark EZ-ONE and applicant’s mark EZ ONES. The

2 Regi stration Nos. 1359255; 1467193; 2221346; 2287667; and
2864393. O fice records show that opposer owns al

registrations, and all are valid and subsisting. Two of the

regi strations, nanely, Registration Nos. 1467193 and 2287667,

i nclude design features, and the later registration also includes
t he words “POCKET RAGS.”
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marks are virtually identical in ternms of sound and
appearance. Applicant’s mark is nerely the plural form of
opposer’s mark, mnus the hyphen. As to neaning, the marks
have the sanme connotation, that is, that the products sold

t hereunder are easy ones to use. Wen the marks are applied
to the respective parties’ products, the marks engender
virtually identical comrercial inpressions.

In finding that the marks are simlar, we have
consi dered, of course, the suggestiveness of the marks. As
not ed above, however, the marks suggest the sane thought.
We further note that the record is devoid of any third-party
uses or registrations of marks that are the sane as or
simlar to opposer’s EZ- ONE nar K.

The virtual identity between the marks EZ- ONE and EZ
ONES wei ghs heavily in opposer’s favor.

The crux of this controversy centers on the simlarity
between the parties’ goods. Wth respect to the goods, it
is well established that the goods of the parties need not
be simlar or conpetitive, or even that they are offered
t hrough the sane channels of trade, to support a hol di ng of
i kelihood of confusion. It is sufficient that the
respective goods of the parties are related in sone nmanner,
and/or that the conditions and activities surrounding the
mar keti ng of the goods are such that they would or could be

encountered by the sanme persons under circunstances that
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coul d, because of the simlarity of the marks, give rise to
the m staken belief that they originate fromthe sanme
source. See Hilson Research, Inc. v. Society for Human
Resour ce Managenent, 27 USPQR2d 1423 (TTAB 1993); and In re

I nternational Tel ephone & Tel ephone Corp., 197 USPQ 910, 911
(TTAB 1978). The issue, of course, is not whether
purchasers woul d confuse the goods, but rather whether there
is a likelihood of confusion as to the source of the goods.
In re Rexel Inc., 223 USPQ 830 (TTAB 1984).

In conparing the goods, we initially note that where
virtually identical marks are involved, as is the case here,
the degree of simlarity between the parties’ goods that is
required to support a finding of Iikelihood of confusion is
less. Inre Shell Gl Co., 992 F.2d 1204, 26 USPQ2d 1687,
1688- 1689 (Fed. G r. 1993); NASDAQ Stock Market Inc. v.
Arerica S.r.l., 69 USPQ2d 1718, 1733 (TTAB 2003); and Ti ne
Warner Entertainment Co. v. Jones, 65 USPQ2d 1650, 1661
(TTAB 2002).

Qpposer clains that its “w pes, cloths, towels,
sponges, in addition to being used for cleaning counters,
bat hroons, tools and cars can al so be used for personal use,
W pi ng hands and the |ike” and that applicant’s noist baby
W pes “can, of course, be used for w ping hands as well as

babi es, and for cleaning otherwise.” Qpposer’s cleaning

towels, cloths, rags and sponges are distinctly different
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fromapplicant’s noi st baby w pes. Having said this,
however, sone of opposer’s specific products, as for
exanpl e, “soft cloths used for cleaning” and “terry cloth
towel s” could be enployed for personal use |like cleaning a
baby or w ping one’s hands. And, indeed, noist baby w pes
coul d be used for cleaning one’ s hands.

Opposer has introduced two use-based third-party
regi strations (Registration Nos. 2579046 and 2716561)
listing cleaning cloths and wi pes, as well as baby w pes,
for which the same mark was adopted by a single entity.?
Thi s evidence has probative value to the extent that the
regi strations serve to suggest that such goods are of a type
that emanates fromthe sane source. Inre Infinity
Broadcasting Corp. of Dallas, 60 USPQ2d 1214, 1218 (TTAB
2001); and In re Al bert Trostel & Sons Co., 29 USPQ2d 1783,
1785 (TTAB 1993). Further, as shown by the record,
applicant itself sells both types of products (al beit under
different marks); that is, applicant’s products include both
baby w pes and personal hygi ene wi pes as well as general
househol d cl eani ng w pes.

In sum the totality of the evidence shows that the

goods are commercially related. The simlarity between the

8 Athird registration, Registration No. 2679620, is based on a
foreign filing. |In addition, the other three third-party
registrations relied upon by opposer do not cover the goods

i nvol ved herein. Accordingly, these four registrations are

i material to our deci sion.
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goods is a factor that favors a finding of |ikelihood of
confusion in this case.

In the absence of any limtations in the parties’
identifications of goods, we nust presune that the goods
move through all reasonabl e trade channels for such goods.
Schieffelin & Co. v. Ml son Conpanies Ltd., 9 USPQRd 2069,
2073 (TTAB 1989); Morton-Norwi ch Products, Inc. v. N
Siperstein, Inc., 222 USPQ 735, 736 (TTAB 1984); and In re
El baum 211 USPQ 639, 640 (TTAB 1981)[“[Where the goods in
a cited registration are broadly described and there are no
limtations in the identifications of goods as to their
nature, type, channels of trade or classes of purchasers, it
is presuned that the scope of the registrati on enconpasses
all goods of the nature and type described, that the
identified goods nove in all channels of trade that woul d be
normal for such goods, and that the goods woul d be purchased
by all potential custoners.”]. Customary trade channels for
baby w pes would include grocery stores and drug stores, and
applicant indicated, in a response to a request for
adm ssion, that its products also would be sold through
stores selling cleaning products for general cleaning
pur poses. These trade channels, as indicated by M. Adolf’s
testinony, are the very sane trade channels in which

opposer’s goods travel.
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The nere fact that the parties’ goods may be sold in
t he sanme kind of establishnments is not entitled to as nuch
wei ght as opposer gives it in determning the rel at edness of
the products. W recognize that grocery stores and drug
stores sell a wide range of products, and that nerely
because goods are sold within one store does not
automatically nean that buyers are likely to be confused as
to source. See Federated Foods, Inc. v. Ft. Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976)[“A w de
variety of products, not only fromdifferent manufacturers
within an industry but also fromdiverse industries, have
been brought together in the nodern supermarket for the
conveni ence of the consunmer. The nere existence of such an
envi ronnent should not foreclose further inquiry into the
I'i kel i hood of confusion.”]. See also Hi-Country Foods Corp.
v. H Country Beef Jerky, 4 USPQ2d 1169 (TTAB 1987)[ not al
food products are related nerely because they are sold in
t he nodern supermarket “with its enornous variety of food,
cl eani ng, paper and other products”]. |In the present case,
goods of the types sold by opposer and applicant would, in
all likelihood, be found in different aisles in different
sections of the stores. In this connection, M. Adolf
readi |y acknow edged t hat opposer’s cleaning cloths and
towel s would not be found in the sane section or aisle as

“products for cleaning babies.” (Adolf dep., p. 35).
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Gven the realities of the nodern supernmarket, the
identity of trade channels for the parties’ goods wei ghs
only slightly in favor of a finding of Iikelihood of
confusion. W hasten to add that, in the present case,
there is other nore probative evidence, as cited in this
deci sion, to show a commercial relationship between the
parties’ goods.

The conditions of sale also increase the |ikelihood of
confusion. The cost of the parties’ goods, given their
i nherent nature, is relatively inexpensive. Further,
cl eaning w pes, towels, cloths and baby w pes are subject to
frequent replacenent, and the purchase of these products
does not require deliberation or careful thought. Suffice
it to say, we fail to conprehend applicant’s statenent that
the parties’ products are “sophisticated products”; we would
point out that, in any event, applicant’s statenent is not
supported by any evidence. See Kinberly-Cark Corp. v. H
Dougl ass Enterprises, Ltd., 774 F.2d 1144, 227 USPQ 541
(Fed. Cir. 1985). This du Pont factor weighs in opposer’s
favor.

As indicated above, in the absence of [imtations in
the identifications of goods, we nust presune that al
potential custoners would purchase the parties’ goods.
Further, M. Adolf identified potential purchasers of

opposer’s goods as “anybody” (Adolf dep., p. 29), and

10
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applicant indicated that its goods are intended to be
purchased by “nmenbers of the general public, including nen”
(Request for Adm ssion response, no. 18). Thus, both types
of goods woul d be bought by the sane cl asses of ordinary
consuners. This overlap in classes of prospective
purchasers favors opposer.

The absence of actual confusion in this case is
irrelevant. The involved application is based on an
intention to use the mark, and the application file does not
i nclude an anendnent to allege use. Even if applicant had
comenced use of the mark (a fact not shown by the
evidence), the record is silent as to the extent of any use.
Thus, it would be inpossible to ascertain whether there has
been any neani ngful opportunity for confusion to occur in
t he market pl ace anong consuners. |In re Kent-Ganebore Corp.
59 USP@@2d 1373 (TTAB 2001). |In any event, the test for our
pur poses under Section 2(d) is |ikelihood of confusion.

G ant Food, Inc. v. Nation's Foodservice, Inc., 710 F.2d
1565, 218 USPQ 390, 396 (Fed. Cir. 1983). Accordingly, this
factor is neutral.

One final point requires our consideration. Applicant
contends that opposer is estopped in the present case due to
its actions in another opposition proceedi ng between the
parties. Applicant raises this issue for the first tinme in

its brief on the case, on the last page, in a half-page

11
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argunent. Opposer argues that the prior proceeding is
irrelevant to the current one, stating that “each opposition
stands on its own, and the action or inactions on the part
of an opposer in a prior opposition proceeding involving a
different mark have no bearing on the current opposition.”
(Reply Brief, p. 1).

Applicant is the owner of application Serial No.
76062710 to register the mark REAL CLOTH EZ ONES and design
for “noi st baby w pes.” (Qpposer opposed registration of
that mark (Qpposition No. 91124788), but opposer, at trial,
failed to take testinony or offer any other evidence.
Applicant filed a notion to dism ss pursuant to Trademark
Rul e 2.132(a); opposer did not respond to the notion and the
Board, on March 9, 2005, dism ssed the opposition with
prejudice. The Ofice issued a notice of allowance on My
24, 2005, and the Ofice subsequently granted a request for
the first extension of time to file a statenent of use.

No issues were actually litigated in the prior
proceedi ng and, thus, no “issue” was determ ned or
precluded. Mother’'s Restaurant, Inc. v. Mama’s Pizza, Inc.,
723 F.2d 1566, 221 USPQ 394, 397 (Fed. Cr. 1983).
Therefore, if res judicata applies, it nust rest on
principles of claimpreclusion.

Applicant’s argunent is clearly ill founded. Sinply

put, applicant’s mark involved herein is different fromthe

12



Qpposition No. 91124138

one sought to be registered in application Serial No.
76062710. Thus, opposer’s claimagainst EZ ONES herein is
not the sane claimas the one opposer raised agai nst REAL
CLOTH EZ ONES and design. Chronmall oy Anerican Corp. V.
Kennet h Gordon (New Ol eans), Ltd., 736 F.2d 694, 222 USPQ
187, 190 (Fed. Cir. 1984). Accordingly, opposer is not
precluded frombringing its |ikelihood of confusion claim
her ei n.

We have carefully considered all of the evidence
pertaining to the relevant du Pont factors, as well as al
of the parties’ argunents with respect thereto (including
any evidence and argunents not specifically discussed in
this opinion), and we concl ude that opposer has established
its Section 2(d) claimof likelihood of confusion.

We concl ude that consuners famliar with opposer’s
variety of textile cleaning cloths and towels sold under its
EZ-ONE mark woul d be likely to believe, upon encountering
applicant’s EZ ONES for noi st baby w pes, that the goods
originated with or were sonehow associated with or sponsored
by the sane entity.

All of the relevant du Pont factors (the actual
confusion factor is neutral) favor opposer and a finding of
I'i kel i hood of confusion. To the extent that the specific
di fferences between the goods rai se a doubt about our

concl usion, all doubt on the issue of |ikelihood of

13
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confusion nust be resolved in favor of the prior registrant
and agai nst the newconer. Hilson Research Inc. v. Society
for Human Resource Managenent, supra at 1440.

Deci sion: The opposition is sustained, and

registration to applicant is refused.
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