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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application was filed by Lavar Hair Designs LLC to
regi ster the mark L-TRESS for “shanpoo and hair
conditioners” (in International Class 3) and “hair
extension[s]” (in International dass 26).1!

Clairol Incorporated, Proctor and Ganble Hair Care

! Application Serial No. 76134717, filed Septenber 25, 2000,
all eging a bona fide intention to use the nark in comrerce.
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LLC s predecessor, opposed registration under Section 2(d)
of the Trademark Act on the ground that applicant’s mark, if
applied to applicant’s goods, would so resenbl e opposer’s
previously used and registered mark ULTRESS for “hair

tinting, dyeing and col oring preparations”?

as to be likely
to cause confusion.

Applicant, in its answer, denied the salient
all egations of the notice of opposition.

The record consists of the pleadings; the file of the
i nvol ved application; and trial testinony, with rel ated
exhi bits, taken by opposer. Applicant neither took
testinony nor introduced any other evidence. Qpposer filed
a brief on the case, but applicant did not. An oral hearing
was not requested.

Mel i ssa Lush, brand manager of opposer’s ULTRESS |i ne
of hair products, testified that the brand was | aunched in
1985. Ms. Lush stated that ULTRESS is a prem um at - hone
permanent hair coloring product. The product is sold
t hrough food and drug stores, and mass nerchandi sers; these
retail outlets include Wal-Mart, Wegman’s, Target, CVS and
Wal greens. In the last two years, products have al so been

sold on the internet. Figures for the period 1992-2001 show

sales in excess of $500 mllion, and the market share of

2 Regi stration No. 1,282,034, issued June 19, 1984; conbi ned
Sections 8 and 15 affidavit filed.
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ULTRESS products is nore than 6% In 2001, advertising
expenditures for ULTRESS products was around $5 mllion.
Advertising has appeared on tel evision (during prograns such
as Oprah, ER and Friends), in printed publications (such as
Cosnopol itan, d anmour and Allure), and in newspaper inserts
and trade nagazines. Celebrities such as Linda Evans and
Jerry Hall have appeared in the advertising. The products
sol d under the mark ULTRESS have garnered awards, and have
been the subjects of unsolicited articles in printed
publications. Studies have shown that the brand awareness
of ULTRESS is high, ranging 60% 76% (whi ch represents over
39 mllion wonen).

Because opposer has nade of record a certified copy
showi ng status and title of its pleaded registration, and
because its |ikelihood of confusion claimis not w thout
nerit, we find that opposer has established its standing to
oppose registration of applicant’s mark.® See: Lipton
I ndustries, Inc. v. Ralston Purina Conpany, 670 F.2d 1024,
213 USPQ 185 (CCPA 1982). Further, because opposer has made
its pleaded registration of record, priority is not an issue

in this case with respect to the mark and goods identified

% The certified copy indicates that the registration is owned by
Procter and Ganble Hair Care LLC. Vanessa Nichols, trademark
counsel for Procter and Ganbl e Conpany’s beauty care trademark
portfolio, testified that it is her understanding that assignnent
document s have been filed to have the registration assigned to
Procter and Ganbl e Conpany.
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therein. See: King Candy Co., Inc. v. Eunice King s
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).
Accordingly, the only issue to be decided is whet her opposer
has established that a |ikelihood of confusion exists.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion issue.
Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). In any |ikelihood of confusion
anal ysis, two key considerations are the simlarities
between the marks and the simlarities between the goods.
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976).

I nsofar as the marks are concerned, the test is not
whet her the marks can be distingui shed when subjected to a
si de- by-si de conparison, but rather whether the marks are
sufficiently simlar in terns of overall conmerci al
i npression that confusion as to the source of the goods
of fered under the respective marks is likely to result.
Further, the focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975).

In the present case, the marks ULTRESS and L- TRESS are

nearly identical in ternms of sound; there is very little
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di fference between the “UL” sound and the “L” sound in the
respective two syllable marks. Any very slight difference
in the sounds of the first part of the marks undoubtedly
woul d be m ssed when the nmarks are spoken.

The marks are also simlar in appearance. Both marks
include the letter “L” followed by “TRESS.” The only
differences are the letter “U in registrant’s mark and the
hyphen in applicant’s mark. Wen conparing the marks, we
find that the simlarities in appearance outwei gh the
di fferences.

W also find that the marks are simlar in nmeaning. W
take judicial notice of the neaning of the term*“tress”
which is defined as “a long lock of hair, esp. the |ong

unbound hair of a woman.” Webster’'s Third New | nt ernati onal

Dictionary (unabridged ed. 1993). Both marks suggest that

the products are used with tresses.

In sum the marks are simlar in sound, appearance,
meani ng and overall conmmercial inpression.

Wth respect to the goods, it is well established that
the goods of the parties need not be simlar or conpetitive,
or even that they nove in the sane channels of trade, to
support a holding of likelihood of confusion. It is
sufficient that the respective goods of the parties are
related in some manner, and/or that the conditions and

activities surrounding the marketing of the goods are such
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that they would or could be encountered by the sane persons
under circunstances that could, because of the simlarity of
the marks, give rise to the m staken belief that they
originate fromthe sane source. See In re Internationa
Tel ephone & Tel ephone Corp., 197 USPQ 910, 911 (TTAB 1978).
The issue is not whether purchasers would confuse the goods,
but rather whether there is a |ikelihood of confusion as to
the source of the goods. 1In re Rexel Inc., 223 USPQ 830
(TTAB 1984).

Applicant’s and registrant’s goods are commercial ly
related hair products. See: La Maur, Inc. v. Al berto
Cul ver Co., 179 USPQ 607 (D. Mnn. 1973), aff’'d, 496 F.2d
618, 182 USPQ 10 (8'™ Cir. 1974) [hair bleach is so related
to hair spray, shanpoo, creamrinse, conditioner and setting
solutions that it is reasonable to conclude that they cone
fromthe sane source if they bear simlar marks]. The
products would be sold in the sane channels of trade; M.
Lush even testified that applicant’s and registrant’s types
of goods are sold in the sane aisles of the sane stores.
Further, the products would be sold to the sane cl asses of
purchasers, nanely ordi nary consuners.

Hair care products of the types involved herein are
relatively inexpensive and, therefore, would be the subjects
of inpul se purchase. This factor also favors the finding of

i kel i hood of confusion.
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The other du Pont factor mentioned by opposer is fane.
Al t hough opposer states that its mark is “fanous,” we find
that the record falls short of establishing this. Cdearly,
the ULTRESS product |ine has been very successful and is a
wel | known brand, but the facts do not establish fanme as
that legal termis contenpl ated.

We concl ude that consuners famliar with opposer’s hair
tinting, dyeing and coloring preparations sold under
opposer’s mark ULTRESS woul d be likely to believe, upon
encountering applicant’s mark L-TRESS for shanpoo, hair
conditioners and hair extensions, that the goods originated
with or are sonehow associated with or sponsored by the sane
entity.

Deci sion: The opposition is sustained, and

registration to applicant is refused.



