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Qpi nion by Hairston, Adm nistrative Trademark Judge:
Robert Charles Wite has filed an application to
regi ster the mark TCE JAMS for “clothing, nanely, socks,

shoes, shirts, pants, underwear and ties.”?!

! Application Serial No. 76244120, filed on April 20, 2001, which
is based on an allegation of a bona fide intention to use the
mark in comrerce
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Surf Line Hawaii, Ltd. has opposed registration of
applicant’s mark. In its notice of opposition, opposer
alleges that prior to the filing date of applicant’s
application, opposer has continuously used the marks JAMS
and JAMS WORLD for brooches, sports bags, clothing, and
retail store services; and that applicant’s mark TOE JAMS
for applicant’s identified goods so resenbl es opposer’s JAMS
and JAMS WORLD marks as to be likely to cause confusion
Opposer has pl eaded ownership of the foll ow ng
registrations:

(1) Registration No. 920, 266 issued Septenber 14, 1971
(renewed) for the mark JAMS for “nmen’s sw mm ng
trunks.”

(2) Registration No. 1,537,352 issued May 2, 1989
(Section 8 affidavit accepted; Section 15 affidavit
received) for the mark JAMS for “watches and costune
jewel ry, nanely, brooches; sports bags, nanely, back
packs, hip packs, handbags, wallets and key hol ders;
wearing apparel, nanely, shirts, shorts, sport
coats, T-shirts, sweatshirts, sweatpants, jerseys,
and tank tops; candy and chew ng gum”

(3) Registration No. 1,497,797 issued July 26, 1988
(Section 8 affidavit accepted; Section 15 affidavit

received) for the mark JAMS for “nmen’s, wonen’s and
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children’s pants, shirts, wal king shorts, sw mm ng
trunks, underwear, hats, belts and scarves.”

(4) Registration No. 1,766,979 issued April 20, 1993
(Section 8 affidavit accepted; Section 15 affidavit
received) for the mark JAMS WORLD for “retai
clothing store services.”

(5 Registration No. 1,888,564 issued April 11, 1995
(Section 8 affidavit accepted; Section 15 affidavit
received) for the mark JAMS WORLD for “nen’s,
wonen’s and children’s casual wear, nanely pants,
shirts, wal king shorts, swinmmng shorts, sports
shorts, running shorts, jackets, blazers, vests,
shirts, sweatshirts, T-shirts, hats, ties, belts,
dresses, blouses, slacks, pantsuits, junpsuits,
sports jackets, warmup suits and wor kout wear,
nanmely running suits.”

As an additional ground for opposition, opposer alleges that
applicant | acked a bona fide intent to use the applied-for
mark at the tinme of filing the application.

Applicant, in his answer, has denied the essenti al
al l egations of the notice of opposition.

The record consists of the pleadings; the file of the
i nvol ved application; the declaration (wth exhibits) of
opposer’s president, David Y. Rochlen, Jr.; the declaration

of applicant, Robert Charles Wite; and the cross-
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exam nation testinony deposition (wth exhibits) of M.
Wi te taken by opposer.?

Bri efs have been filed and an oral hearing was held
before the Board.

The record shows that in the early 1960’ s opposer’s
president David Y. Rochlen opened a small surf shop in
Honol ulu. M. Rochlen noticed that there was no col orfu
clothing suitable for surfers and he introduced | ong, bright
col ored, baggy print shorts under the mark JAMS. The first
pair of JAMS shorts was sold in Hawaii in 1964. The shorts
were highly successful and distribution of JAMS shorts was
expanded to the mainland United States. Because of the
success of the shorts, they were the subject of a “Fashion”
page in Life magazine. Opposer has grown froma snmall surf
shop to a business that today enpl oys 102 persons, operates
its own factory and warehouse and sells clothing
internationally. The JAMS brand has expanded to include a
full line of active and |eisure wear and itenms such as
backpacks and sungl asses. The JAMS brand enjoyed a surge in
popul arity in the md-1980's with whol esal e sales totaling
in excess of $35 million. |In 1987 opposer introduced a |line

of men’s, wonen’s and children’s casual wear cl othing under

2 The parties stipulated to the subm ssion of testinony by
affidavit or declaration.
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the mark JAMS WORLD. I n Septenber 1991 opposer opened a
JAMS WORLD retail store in Santa Monica, California.
Currently, nore than 500 retailers throughout the U S. carry
JAMS and JAMS WORLD cl ot hi ng.

Si nce 1964 opposer has spent nore than $6, 000, 000
advertising and pronoting its clothing and sal es have
total ed nore than $200, 000, 000.

Appl i cant Robert Charles Wiite is the owner of Charles
Wiite's Chevrolet, Cadillac, Inc., a car dealership in
Martinsville, Virginia. According to M. Wite, he is
“interested in devel opi ng, marketing, and selling various
clothing products using different marks as an additi onal
busi ness and source of inconme.” (Declaration, 13). He also
stated that he continues to have a bona fide intent to use
the mark but postponed use when this opposition was fil ed.

Opposer introduced copies of its pleaded registrations
for JAMS and JAMS WORLD as exhibits to M. Rochlen’s
declaration. M. Rochlen attested to the status and
ownership of the registrations as respectively being
subsi sting and owned by opposer. Thus, priority is not in
issue in this case. Kings Candy Co. v. Eunice Kings’'s
Kitchen, Inc., 446 F.2d 1400, 182 USPQ 108 (CCPA 1974).

Mor eover, the evidence shows that opposer has used its JAMS

and JAMS WORLD marks on clothing, sports bags, and retai
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store services since prior to the filing date of applicant’s
i ntent-to-use application.

This brings us to the issue of |ikelihood of confusion.
Qur determ nation under Section 2(d) is based on an anal ysis
of all of the facts in evidence that are relevant to the
factors bearing on the |ikelihood of confusion issue. Inre
E. I. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). In any likelihood of confusion analysis,
however, two key considerations are the simlarities or
dissimlarities between the marks and the simlarities or
dissimlarities between the goods and/or services.

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976).

In the present case, there is no question that
opposer’s goods and services are identical in part (shirts,
pants, ties and underwear) and otherwi se closely related to
t he goods on which applicant intends to use his mark. The
parties’ respective clothing is or will be sold in the sane
channel s of trade, such as departnent stores, clothing
stores and mass nerchandi sers. Al so, opposer’s clothing and
retail clothing store services and applicant’s clothing is
or will be sold to the identical class of purchasers,
nanmely, the general public. Thus, if the parties’
respective goods and services are offered under identical or

substantially simlar marks, confusion is likely to result.
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We turn, therefore, to a consideration of the marks.
We nust keep in mnd the well-established principle that
“when marks woul d appear on virtually identical goods or
services, the degree of simlarity necessary to support a
conclusion of likely confusion declines.” Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
UsP2d 1698, 1700 (Fed. Cir. 1992).

We find that when considered in their entireties,
applicant’s mark TCE JAMS is highly simlar to each of the
opposer’s marks JAMS and JAMS WORLD i n sound, appearance,
connotation and commercial inpression. The JAVS portion of
applicant’s mark is identical to the entirety of opposer’s
JAMS mark and we view the addition of TOE in applicant’s
mark to be insufficient to distinguish the two marks when
applied to identical and closely rel ated goods. Further,
because applicant’s mark TOE JAMS and opposer’s mark JANMS
WORLD both share the word JAMS, there are consequent
simlarities in sound, appearance, connotation and
commercial inpression. Again, we view the differences in
these marks to be insufficient to distinguish them when
applied to identical and closely rel ated goods and servi ces.

Consuners may well believe, due to the simlarity in
the comercial inpression forned by opposer’s and
applicant’s marks, that TOE JAMS clothing is a new |line of

clothing fromthe owner of JAMS and JAMS WORLD cl ot hi ng and
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retail clothing stores. This is especially the case in
light of the arbitrary nature of the respective marks as
applied to clothing and retail clothing store services.

In finding that applicant’s mark is simlar to each of
opposer’s marks, we have kept in mnd the normal fallibility
of human nenory over tine and the fact that purchasers
retain a general rather than a specific inpression of
trademar ks encountered in the marketplace. W find this to
be the case especially in situations where, as here, the
i nvol ved products and services are purchased by the general
public who cannot be presuned to be particularly
know edgeabl e or sophisticated purchasers. |n addition,
sone of opposer’s and applicant’s clothing itens can be
relatively inexpensive and purchased on inpul se rather than
after careful deliberation.

We concl ude that consuners famliar with opposer’s
clothing and retail clothing store services offered under
the marks JAMS and JAMS WORLD woul d be likely to believe,
upon encountering applicant’s mark TOE JAMS for cl ot hing,
that the respective clothing and retail clothing store
services originate wwth or are sonehow associated with or
sponsored by the sane entity.

In view of our finding of |ikelihood of confusion, we

need not reach opposer’s claimthat applicant | acked a bona
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fide intent to use the applied-for mark at the tine of
filing the application.
Deci sion: The opposition is sustained on the ground of

I i keli hood of confusion.



