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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

H D M chigan, Inc. has opposed the application of Hog
Cream Enterprises, Inc. to register the mark HOG CREAM RI DE
THE BEST PORK THE REST SPF 15 and desi gn, as shown bel ow,

for suntan lotion.® The words CREAM and SPF 15 have been

! Application Serial No. 76219514, filed August 12, 2002, and
asserting first use and first use in comrerce on February 23,
2001.
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di scl ai ned apart fromthe mark as shown. Applicant has
descri bed the design portion of its mark as a warthog riding

a notorcycle.

As grounds for opposition, opposer has alleged, inter
alia, that since prior to the filing of applicant’s
appl i cation, opposer has used various trademarks
i ncorporating the word HOG i n connection with the sale of a
wi de variety of goods and services; that opposer owns
registrations for marks incorporating the word HOG ? t hat
t he consum ng public have cone to identify goods sold under
the HOG marks with opposer or with a single source; that
applicant’s mark is confusingly simlar to opposer’s HOG
mar ks, and applicant’s identified goods are related to the
goods and services sold under opposer’s HOG marks; that
applicant adopted its mark in order to trade on the

reputation and goodw || associated with opposer’s HOG marks;

2 Such registrations are specifically set forth later in this

opi ni on.
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and that applicant’s mark, when used in connection with
applicant’s identified goods, so resenbl es opposer’s
previously regi stered and used HOG marks as to be likely to
cause confusion or m stake or to deceive.
In its answer applicant has admtted that:

QOpposer HD Mchigan, Inc., its

subsi diary, Harley Davi dson Mt or

Conmpany G oup, Inc. has for many years

been engaged in interstate conmerce in

t he busi ness of manufacturing,

di stributing, and selling Harley-

Davi dson notorcycles, notorcycl e pasts

and accessori es;

Har | ey Davi dson has a variety of

trademarks including H O G (Harley

Omers G oup), the bar and shield

desi gn;

Har| ey Davi dson owns several trademarks
in various classes; and

Har |l ey Davi dson registrations remain
val i d.

Appl i cant has also admtted that Harl ey-Davi dson has
extensively advertised its products, but asserts that
opposer does not advertise a sport sunscreen, nor that it is
fanmous for a sunscreen product. Applicant has al so denied
the other salient allegations in the notice of opposition.

The file includes the pleadings and the file of the
opposed application. Qpposer has submtted, under notice of
reliance, portions of the discovery deposition of applicant;
certified status and title copies of its pleaded

regi strations; printed publications referencing opposer’s
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HOG trademarks; and the affidavit testinony, with exhibits,
of Linda A Heban, vice president and chief trademark
counsel for HD Mchigan, Inc., and of Ed Schneegas, the
store manager of Tonbstone Cycles. (QOpposer has al so
submtted a witten stipulation by the parties to the

subnmi ssi on of testinony by affidavit.?3

Appl i cant has submtted the declaration of Tamy G
El cyzyn, applicant’s president and CEQ, and what are
described as printed publications. Opposer has noved to
strike the notice of reliance on printed publications, and
to strike certain statenents from M. Elcyzyn's
declaration.* Al though applicant did not respond to the
motion, we will not treat it as conceded (see Trademark Rul e
2.127(a)), but wll instead consider it on the nerits.

Most of the exhibits submtted by applicant under
notice of reliance appear to be portions of advertising
materials of third parties who sell notorcycles. For
exanpl e, applicant identifies Exhibit A as “Kawasaki Vul can
Crui se Sal es panphlet” and Exhibit B as “Honda VTX 1300C
1300S Sal es panmphlet.” Exhibit I, a Catal og Favorites

catal og, bears the nanme of Tammy G Elcyzyn with her

3
4

Opposer’s consented notion to extend trial dates is granted.
Qpposer points out inits notion to strike that the El cyzyn

decl arati on does not contain proof of service on opposer. It is
not clear whether opposer was not, in fact, served, or only
whet her the declaration did not contain proof of service. |n any

event, since it is obvious fromopposer’s notion that it did, in
fact, obtain the declaration, we take no action at this point
regardi ng the lack of proof of service.
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address, as does Exhibit J, a Cycle Enporium catal og. None
of these pronotional/advertising materials constitutes
printed publications which may be submitted pursuant to
Trademark Rule 2.122(e). See, generally, TBMP 704.08.°

Two of the Exhibits submtted under notice of reliance
are identified as being from “opposer’s reliance #1”
(Exhibit G and from “Qpposer’s Exhibit” (Exhibit H)
Exhibit Gis page 51 fromthe discovery deposition of Tammy
El cyzyn, portions of which opposer nmade of record under a
notice of reliance. This page was part of opposer’s
subm ssion, and therefore it is already of record. As for
Exhibit H it is a single page of what m ght be a catal og or
ot her pronotional material. However, because we cannot
ascertain fromwhat exhibit of opposer’s Exhibit His from
and because it has not been adequately identified, we have

not considered it.?®

°® Exhibit Fis a catal og of opposer, rather than a third-party.

Such catal og does not constitute a printed publication which my
be subnitted under Trademark Rule 2.122(e). Even if this catal og
were properly of record, it would not change the result herein.

® It is possible that this page may have been part of an exhibit
i ntroduced during the discovery deposition of Ms. Elcyzyn, and
relates to a portion of the discovery deposition that opposer did
not submit under its notice of reliance. Trademark Rul e
2.120(j)4) provides that if only part of a discovery deposition
is made part of the record by a party, an adverse party may

i ntroduce under a notice of reliance any other part of the
deposition which should in fairness be considered so as to nmake
not nisleading what was offered by the submtting party. Such a
notice of reliance nust be supported by a witten statenent
expl ai ni ng why the adverse party needs to rely upon each

addi tional part. Because we cannot ascertain the origin of
applicant’s Exhibit Hto even know that it is part of M.

El cyzyn’ s discovery deposition, nor can we ascertain why, if it
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Accordingly, the only exhibit submtted under
applicant’s notice of reliance that we have considered is
Exhibit G’

Opposer has al so noved to strike certain statenents
fromthe declaration of Ms. Elcyzyn. 1In general, the Board
prefers not to strike testinony. However, to the extent
that the statenents are not supported by the record, or are
based on unauthenticated materials, they have little or no
probative val ue. 8

Only opposer has filed a brief. Neither party
requested an oral hearing.

Since 1903 opposer or its predecessors-in-interest or
its corporate affiliates (hereafter opposer) have been
engaged in the business of manufacturing, distributing and

sel | i ng HARLEY- DAVI DSON not orcycl es, parts and accessori es,

were part of the deposition, it should in fairness be considered
so as to nmake not nisleading those portions of the discovery
deposition that were of fered by opposer, we find that Exhibit H
cannot be nade of record pursuant to the provisions of Trademark
Rule 2.122(j)(4).

" In a footnote inits notion to strike, opposer points out that
applicant failed to indicate the rel evance of the exhibits she
subnitted, as required by Trademark Rule 2.122(e). Opposer does
not ask that we strike the exhibits on this basis, and we decline
to do so. See Mack Trucks, Inc. v. California Busi ness News,
Inc., 223 USPQ 164, 165, n.5 (TTAB 1984).

8 (pposer points out in a footnote in its notion to strike that
the testinony declaration by Ms. Elcyzyn was not acconpani ed by
the witten stipulation of the parties that provided for the

subm ssion of testinony by affidavit/declaration, even though the
terns of the stipulation required that a copy be attached to any
affidavit or declaration submitted thereto. Because opposer had
previously submitted copies of the stipulation with the affidavit
testinony of its witnesses, we do not consider applicant’s
failure to subnmit the stipulation to be materi al
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as well as other goods and services related to notorcycling
or of interest to notorcycle enthusiasts. 1n 1982, opposer
established the Harley Omers Goup, or “HOG"” as a soci al
club for owners of Harl ey-Davidson notorcycles. QOpposer has
used “HOG marks since 1982. As evidenced by opposer’s 1997
catal og (exhibit 37), opposer has used various HOG marks,
e.g.., those depicted in Registration Nos. 1710653 (HOG
HARLEY OWNERS GROUP Desi gn), 14383313 (HOG with Wieel Design
and 1710643 (HOG LADI ES OF HARLEY Designs), on, inter alia,
sweatshirts, shirts, caps, bandanas, nugs, plaques, pins,
zi pper pulls, decals, atlases, travel clocks, pens, key
rings, directors chairs, poker kits, flags and patches.
Since 1983 opposer has distributed to its H O G nenbers a
publication called HOG TALES. Currently 600,000 copies are
distributed in the United States on a bi-nonthly basis.
Opposer sells its HOG branded nerchandi se through a network
of authorized independent deal ers and through retai
outlets, anobunting to 793 outlets nationw de. The products
are also sold through the chapters of its H O G club, at
motorcycle rallies and H O G -sponsored events.

H O G and local H O G chapters conduct state,
regi onal and national notorcycle rallies and various ot her
activities, anmobunting to thousands of H O G -sponsored
events each year. The H O G marks are displayed on tents

and banners at these events.
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From 1994- 2003, opposer has spent in excess of $111
mllion advertising and pronoting its HOG marks and, between
1999 and 2003, has sold in excess of $14 mllion of goods
bearing the HOG marKks.

Opposer has al so, through the years, used porcine
i mages in connection with pronoting its goods and servi ces.
These i mages i nclude a HOG bank that was used in an
advertising canpaign in 1981-82, a HOG nug and HOG cooki e
jar in 1983-84 and, in the early 90's, a hog stuffed ani nal

Applicant was started in July 2000 by Tamy G ay-

El cyzyn, who is its president, CEO and sole officer

shar ehol der and enpl oyee. Because Ms. Elcyzyn and appli cant
are essentially alter egos, references to Ms. Elcyzyn's
activities are the sane as references to applicant’s. M.

El cyzyn created HOG CREAM sunscreen to capture the nmarket of
“unscent ed” sunscreen buyers. Her idea was to custom ze the
| abel s of the product to the type of activity tourists to
Dayt ona Beach woul d attend, and the product woul d thereby
becone a souvenir of their visit. Mdtorcycle racing is a
maj or event/activity in Daytona Beach. She chose a warthog
as a character because it had the skin texture and attitude
she wanted to convey, and had this character depicted riding
a notorcycle because she felt that a | abel appealing to

nmot orcycl e ent husi asts woul d give her the nost outlets of

t he various | abels she envi si oned. Future | abel s that she
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has in m nd woul d depict the warthog character riding other
“toys” that are used in Daytona, such as stock cars and
sur f boar ds.

The consuner base for applicant’s suntan lotion is the
public at large. Applicant’s first sale was to Ms.
El cyzyn’ s husband, on February 22, 2001. This was foll owed
by sales in March, during “Bi ke Wek,” to a few vendors in
Dayt ona and New Snmyrna Beach, Florida, i.e., Bulldog
Leat hers, a notorcycle accessories store (parts and
clothes), the Harl ey-Davi dson deal ership in New Snyrna
Beach, and a gas station in Barberville, Florida. In
January 2002 applicant nade a sale to Tonbstone Cycles, a
nmotorcycl e sales and parts store in New Snyrna Beach. Her
only other custoner has been H ghl ander Café and G fts, a
gift shop and ice creamparlor. Applicant’s sales from 2001
t hrough 2003 have ampbunted to $314, and it has stopped
actively selling its HOG CREAM suntan lotion since it
recei ved notification of this opposition.

Appl i cant has not expended any suns for adverti sing.
When applicant was actively selling the product, its
pronotional activities were limted to directly visiting
possible retailers. Applicant also has a website that
advertises its product, although the primary purpose of

having the site is to nake applicant appear to be a nore
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substanti al business. Applicant intends to advertise its
brand t hrough ot her products such as T-shirts and caps.
Appl i cant has used the “tag lines” “lightly scented to
entice those with wheels not wings” and “Looking good in
Leather, not |ike Leather” in connection with pronoting
goods sold under its mark. On its website, it lists, as a
reason for buying its product, “lI sold ny Harley to start
this business! And | really would |ike to buy another
soneday.”
Appl i cant has adm tted opposer’s ownership of its
pl eaded regi strations. Qpposer has al so made t hese
registrations of record by submtting certified copies
t hereof, showing that the registrations are subsisting and

are owned by opposer, for the follow ng:

Mar k Goods/ Ser vi ces

HOG Mot orcycl e parts, nanely tiner
covers, derby covers, and
medal | i ons; °

HOG Met al badges; figurines nade of
netal ; folding knives, sport

kni ves and knife cases; clocks,
wat ches, jewelry of precious and
non- preci ous netal, nanely, pins,
charns, earrings, bracelets,
neckl aces, and rings; ornanent al
| apel pins; ashtrays, cigarette
cases and hol ders of cigarette

| ighters of precious netals; belt
buckl es of precious netal;
greeting cards, road atl as,
posters, calendars, newsletters,
books and magazines relating to

° Registration No. 1599492, issued June 5, 1990; Section 8 & 15
af fidavits accepted and acknow edged; renewed.

10
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not orcycl i ng, paper banners
relating to notorcycling, playing
cards, decals, note paper, pens
and pencils, checkbook cl utches;
drinking steins; glassware,
nanely, plates, cup saucers,

gl asses and ot her containers for
food and beverage nugs, cups,

I nsul ated can hol ders,
commenor ati ve pl ates,

t oot hbrushes, quencher cups and
figurines nmade of ceramc

porcel ain and gl ass; | eather can,
gl ass and nug hol ders; flags and
banners not of paper; clothing,
nanely, shirts, sweatshirts,
T-shirts, caps, hats, jackets,
vests, socks, shoes, boots,
scarves, belts, sweat pants,
pants, bandanas, gl oves,
suspenders, chaps, rainsuits, and
mttens; belt buckles not of
preci ous netals, ornanental pins
and enbroi dered patches for

cl ot hing; ashtrays, cigarette
cases and hol ders of cigarette

| i ghters not of precious netal;
cigarette |ighters®®

(hereafter “HOG with
Wheel Design”)

Mot orcycl e parts, nanely tiner
covers, derby covers and gas cap
medal | i ons!

0 Reg. No. 1716992, issued Septenber 18, 1992; Section 8 & 15
affidavits accepted and acknow edged; renewed.

1 Reg. No. 1483313, issued April 5, 1988; Section 8 & 15
affidavits accepted and acknow edged.

11




Qpposition No. 91152998

Gl ocks, watches, pins, neckl aces,
rings, bracelets, charns and tie
tacks; pens, nechani cal pencils,
paper banners and road atl ases;
wal | plaques; T-shirts, caps,
sweatshirts, jackets, sweatpants
and shirts; enbroi dered patches
and belt buckl es??

Sport knives and knife cases;
mugs, cups, insulated can

hol ders; flags and banners not of
paper; cigarette lighters not
made of precious netal *®

HOG CLUB Sandwi ches™

(CLUB di scl ai ned)

HARLEY HOG Sandwi ches™

HOG TI ES Ti e down straps for notorcycles™

(TIES di scl ai ned)

ZE 3
[ w1

(hereafter HOG HARLEY
OMERS GROUP Desi gn)

Fol di ng knives and kni fe cases;
greeting cards, road atl ases,
posters, cal endars, paper banners
relating to notorcycling, playing
cards, decals, note paper, pens,
pencils, and checkbook covers and
hol ders, newsletters, books, and
magazi nes relating to

not or cycl i ng; drinking steins,
beverage gl assware, nugs, cups,

i nsul ated can hol ders, | eather
can, glass and nug hol ders,
commenorative plates, non-

el ectric toothbrushes, quencher
cups, and figurines nade of
ceram c, porcelain and gl ass;

fl ags and banners not of paper,
clothing, nanely, shirts,

12 Reg. No. 1534200, issued April 11, 1989; Section 8 & 15

af fidavits accepted and acknow edged.

13 Reg. No. 1810475, issued Decenmber 14, 1993; Section 8 & 15
af fidavits accepted and acknow edged; renewed.

¥ Reg. No. 1958775, issued February 27, 1996; Section 8 & 15
af fidavits accepted and acknow edged.

> Reg. No. 2118685, issued Decenber 9, 1997; Section 8 & 15
af fidavits accepted and acknow edged.

' Reg. No. 2386246, issued Septenber 12, 2000.

12
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sweatshirts, T-shirts, caps,
hats, jackets, vests, socks,
shoes, boots, scarves, belts,
sweat pants, pants, bandanas,

gl oves, suspenders, chaps,
rainsuits, and mttens; belt
buckl es not of precious netal,
ornanent al | apel badges not of
preci ous netal and enbroi dered
pat ches; cigarette |lighters,
cigarette cases not of precious
nmetal, and holders for cigarette
lighters not of precious netal !

jewel ry™®

(OWNERS GROUP
di scl ai ned)

Mot or cycl e club services™

(ONNERS GROUP
di scl ai ned)

7 Reg. No. 1710653, issued August 25, 1992; Section 8 & 15
affidavits accepted and acknow edged; renewed. Although opposer
did not plead this registration, it submitted it to applicant
with its requests for admi ssion (asking applicant to admt that
the certificate was a true copy that was issued by the USPTQ

whi ch applicant did), and also subnmtted a status and title copy
of the registration under notice of reliance. Therefore, we deem
the pleadings to be anended to assert this registration as a
basis for opposer’s likelihood of confusion claim FRCP 15(b).
8 Reg. No. 2305867, issued January 4, 2000

19 Reg. No. 1455826, issued Septenber 1, 1987; Section 8 & 15
affidavits accepted and acknow edged.

13




Qpposition No. 91152998

Paper banners relating to

not orcycling; shirts,
sweatshirts, T-shirts, caps and
vests; enbroidered patches?®

(hereafter “HOG LAD ES
OF HARLEY Desi gn)

G ocks, watches, jewelry of
preci ous and non-precious netal,
nanmel y ornanental |apel and hat
pi ns, charns, earrings,

bracel ets, necklaces and rings®

HOG TALES Newsl etter relating to
mot or cycl i ng?

In view of opposer’s ownership of these subsisting
registrations, priority is not in issue. King Candy Conpany
v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108
( CCPA 1974).

Opposer has al so submtted evidence that it used the
mar k HOG on sunscreen in 1998, and an exhibit shows such
mark with the | egend “1983-1998.” However, during the
di scovery deposition of Ms. Elcyzyn, apparently in
connection with Ms. Elcyzyn's concerns about confidentiality
of her business plans, opposer’s counsel made the statenent
t hat opposer didn’t “have any suntan | otion” and that

“honestly, | do not know of any plans of theirs in that

20 Reg. No. 1710643, issued August 25, 1992; Section 8 & 15
affidavits accepted and acknow edged; renewed.

2l Reg. No. 2084703, issued July 29, 1997; Section 8 & 15

af fidavits accepted and acknow edged.

22 Reg. No. 1477667, issued February 23, 1988; Section 8 & 15
affidavits accepted and acknow edged.

14
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regard.” p. 51. It is possible that sunscreen was offered
under the HOG mark only during 1998. It is also possible
t hat opposer’s counsel, who was not testifying, would not be
aware of all of the nerchandising products on whi ch opposer
uses its marks.? In any event, because there is sone
question as to whether opposer has used the mark HOG on
sunscreen subsequent to 1998, we have not consi dered such
use in determning the issue of priority.

This brings us to the issue of |ikelihood of confusion.
Qur determnation of this issue is based on an anal ysis of
all of the probative facts in evidence that are relevant to
the factors set forth inInre E. |I. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In
re Majestic Distilling Conpany, Inc., 315 F.3d 1311, 65
USPQ2d 1201 (Fed. Cir. 2003). In any likelihood of
confusi on anal ysis, however, two key considerations are the
simlarities between the marks and the simlarities between
t he goods and/or services. See Federated Foods, Inc. v.

Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 ( CCPA

2 Applicant points out that opposer’s 2001 catal og does not |ist
sunscreen. This catalog (Exhibit F), as noted previously, has
not been consi dered because it was not properly made of record.
In any event, we note that this catalog is devoted only to notor
accessories and notor parts. It is obvious from other catal ogs

t hat opposer has made of record that its catal ogs have different
focuses. “Therefore, even if the catal og were of record, we
woul d draw no negative conclusion fromthe fact that sunscreen
products do not appear init.

15
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1976). See also, In re Dixie Restaurants Inc., 105 F. 3d
1405, 41 USPR2d 1531 (Fed. Gr. 1997).

Turning first to the marks, as noted, opposer owns
registrations for HOG per se, as well as for marks which
contain the word HOG In many of these registrations, and
in particular those for the mark HOG with Weel Design, HOG
is the dom nant elenent of the subject mark. In fact, in
the HOG with Wheel Design mark, not only is HOG the only
word in the mark, but the wheel forns the letter “O” In
applicant’s mark, the word portion HOG CREAM is prom nently
di splayed, and is likely to be the term by which consuners
refer to and call for the goods. Wile the mark al so
contains the phrases RIDE THE BEST, PORK THE REST and SPF
15, these are clearly subordinate and/or descriptive matter.
Further, although the mark al so contains the design of a
“Hog Man” riding a notorcycle, it is the HOG CREAM wor d
portion that is dom nant elenent of the mark, since
consuners wll call for it by these words. See In re
Appetito Provisions Co., 3 USPQ2d 1553 (TTAB 1987).

Further, the word CREAM i n applicant’s mark, which applicant
has admtted is generic for its goods and whi ch has been

di scl ai med, has no source-indicating significance. The
“hogman” design in applicant’s mark sinply reinforces the
effect of the word HOG  Thus, HOG nust be considered the

dom nant el enent of applicant’s mark as well. Al though we

16
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have conpared the marks in their entireties, we have thus
accorded greater weight to the HOG portion of applicant’s
mark and to the word HOG i n opposer’s HOG and Weel Design
mark. See In re National Data Corp., 753 F.2d 1056, 224
USPQ 749, 751 (Fed. G r. 1985) (in articulating reasons for
reaching a conclusion on the issue of |ikelihood of
confusion, there is nothing inproper in stating that, for
rati onal reasons, nore or |ess weight has been given to a
particul ar feature of a mark, provided the ultimte
conclusion rests on a consideration of the marks in their
entireties).

The factor of the simlarity of the marks thus favors
opposer.

Wth respect to the goods, opposer’s registration for
its mark HOG (Reg. No. 1716992) covers a w de variety of
consuner products, including figurines, knives, jewelry,
greeting cards, T-shirts and caps, nugs and cigarette
lighters. Simlarly, opposer’s registration for HOG with
Wheel Design (Regs. No. 1534200 and 1810475) includes, inter
alia, clocks, jewelry itens, pens, T-shirts and caps,
kni ves, nugs, enbroidered patches and cigarette |ighters.
It is clear fromthe evidence submtted that opposer uses
its marks as nerchandi sing marks for a broad range of
collateral itens, such that consuners are likely to believe,

upon seeing a mark that is confusingly simlar to opposer’s

17
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marks on an itemlike suntan lotion, that such product is
part of opposer’s nerchandising line. In fact, opposer has,
at least in 1998, used the mark HOG on suntan | otion.
Opposer has al so offered, under its HARLEY mark, suntan
lotion and lip balm

It is not necessary that the goods of the parties be
simlar or conpetitive, or even that they nove in the sane
channel s of trade to support a holding of |ikelihood of
confusion. It is sufficient that the respective goods of
the parties are related in sone nmanner, and/or that the
conditions and activities surrounding the marketing of the
goods are such that they would or could be encountered by
t he sanme persons under circunstances that coul d, because of
the simlarity of the marks, give rise to the m staken
belief that they originate fromthe sane producer. 1In re
I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910, 911
(TTAB 1978).

In this case, applicant’s goods are designed to appeal
to notorcycle enthusiasts. It is for that reason that
applicant has depicted a notorcycle as part of the mark. As
stated by applicant’s president in applicant’s suppl enental
response to Interrogatory No. 13:

Deci ded that the | abel design with the
Hogman riding a notorcycle gave ne the
nost outlets. Nascar has two events
each year also but only 2 or 3 stock car

type stores, cafes are here. \WWereas
there are many notorcycle type stores in

18
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the Daytona area. Also notorcycle

deal erships are all over the country,
whil e surf shops and jetski deal erships
are limted.

Applicant solicited nmotorcycle accessories stores and
not orcycl e deal erships to sell its goods. Three of the five
venues to which it was able to sell its suntan |otion sel
not orcycl es or accessories used by notorcyclists.

In view of the way applicant’s goods are narketed, we
find that the parties’ goods are related, and that the
factor of the simlarity of the goods accordingly favors
opposer.

The goods are al so, as the record establishes, sold in
t he sane channels of trade. In addition to applicant’s
di scovery responses regarding its solicitation of and sal es
to notorcycle and notorcycl e accessories stores, opposer has
submtted the affidavit testinmony of Ed Schneegas, the store
manager of Tonmbstone Cycles in Daytona Beach, Florida. He
testified that Tonbstone Cycles is a notorcycle deal er that
sells nmotorcycles, nmotorcycle parts and notor-rel ated
products, and that he had observed that the Daytona Beach
store had for sale sunscreen |otion bearing the mark HOG
CREAM with a design of a hog riding a notorcycle.

The du Pont factor regarding the channels of trade
t herefore favors opposer.

Wth respect to the conditions under which sales are

made, suntan lotion is obviously an inexpensive item

19
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(applicant’s product sells for $5.00 per bottle) that can be
purchased on inpul se, such as when a person is shopping for
anot her product and buys suntan |otion because it happens to
cone into view. This factor, too, favors opposer.

The fifth du Pont factor is fame. As noted above, from
1994- 2003, opposer has spent in excess of $111 mllion
advertising and pronoting its HOG marks and, between 1999
and 2003, has sold in excess of $14 mllion of goods bearing
t he HOG marks. However, opposer has not broken down its
sal es and advertising for each HOG mark and the goods on
which it is used. Because opposer has not pleaded a famly
of marks, our determ nation of |ikelihood of confusion nust
be made with respect to each mark in connection with the
particul ar goods. As a result, the vagueness of the
evi dence precludes us fromfinding that each mark is fanous.
We can say, however, that opposer’s HOG marks are strong
marks. The catalogs that are in the record show that
opposer’s marks are used on collateral itens because they
are nerchandi sing marks, that is, consuners purchase the
goods because they promnently display the marks. Thus,
al though we do treat this du Pont factor as playing the
dom nant role that it can when a fanmous mark is invol ved,
see Kenner Parker Toys Inc. v. Rose Art Industries, Inc.,

963 F.2d 350, 22 USPQ2d 1453 (Fed. Cr. 1992), the strength
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of opposer’s HOG marks, as shown by the evidence of record,
favors opposer.

Rel ated to the preceding factor is the nunber and
nature of simlar marks in use on simlar goods. There is
no evidence of third-party use, and therefore this factor,

t oo, favors opposer.?*

The next two du Pont factors relate to the presence or
absence of evidence of actual confusion. W note that in
his affidavit M. Schneegas stated that, when he first
started working at Tonbstone Cycles store in Daytona Beach
and encount ered HOG CREAM sunscreen | otion he believed that
t he product was connected with opposer. Because he was an
enpl oyee at the store, and there is no indication that he
was consi dering buying the sunscreen |lotion, we do not treat
this testinony as evidencing actual confusion. On the other
hand, there have been so few sal es of applicant’s product
that we can draw no conclusions fromthe | ack of evidence of
actual confusion.? These du Pont factors are therefore

neutral .

2 At Ms. Elcyzyn's discovery deposition she was asked about

certain third-party registrations that she had found by searching
the USPTO s el ectronic records. She confirned that she was not
aware of any use of these registered marks. Third-party

regi strations are not evidence of use of the marks therein in the
mar ket pl ace, and they do not show that the public is fanmliar
with the marks. See O de Tyne Foods Inc. v. Roundy’s Inc., 961
F.2d 200, 22 USP@d 1542, 1545 (Fed. Cr. 1992); and AMF Inc. v.
Anerican Leisure Products, Inc., 474 F.2d 1403, 177 USPQ 268, 269
(CCPA 1973).

2 As for actual confusion anpng the store managers to whom
applicant sold cases of its product, M. Elcyzyn testified that
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The variety of goods on which opposer’s mark is used is
a factor that strongly favors opposer. As noted previously,
opposer uses and has registered its HOG marks for a w de
vari ety of goods, and particularly goods that can be broadly
classified as accessories that would appeal to
motorcyclists. As Ms. Hebert testified, suntan lotion is an
itemthat would al so appeal to notorcyclists. As a result,
consuners are likely to believe that suntan lotion is a
product offered by opposer.

Because applicant sold only a m nimal anount of suntan
| otion, and because it is a start-up business, the extent of
potential confusion at this tinme is de mnims. However,
because applicant intends to and has appealed to the sane
custoners that woul d purchase opposer’s products and has to
and intends to offer themthrough the sane channel s of
trade, including notorcycle dealers and notorcycle parts and
accessories stories, the potential for confusion in the
future if its business expands is substantial.

Finally, although not a specific factor, we nust
coment on the general i1npression created by applicant’s
mark and its pronotional efforts. Applicant’s mark depicts
a “hogman” riding a notorcycle; opposer is fanmous for its

nmotorcycles and, as M. Schneegas’s testinony shows, those

when she solicited these people she introduced herself as being
froma | ocal business. Gven her explanation, it is not
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who have personal and professional experience with

nmot orcycl es understand “hog” to refer to opposer. The
wording RIDE THE BEST in applicant’s mark, and the tag line
“Looking good in Leather” on its website, suggest notorcycle
riding. Applicant also uses the tag line “Lightly scented
to entice those wwth wheels not wings,” onits website, and
two of opposer’s marks, nanely HOG HARLEY OANERS GROUP
Desi gn and HOG LADI ES OF HARLEY Design, prom nently feature
a Wi ngs design. Further, applicant states on its website
that “1 sold nmy Harley to start this business!” Although
appl i cant has expl ained why it chose each portion of its
mark and tag |ines, taken together applicant’s mark and
advertising material, at the very |east, conjure up imges
of opposer and may wel |l be perceived as indicating a
connection between applicant’s goods and opposer. However,
we need deci de whet her or not applicant intended to trade on
opposer’s reputation. W find, on the basis of the du Pont
factors that we have discussed, that opposer has established
that applicant’s mark, as used on its goods, is likely to
cause confusion with its HOG and HOG wi th Wheel Design
marks. In view thereof, we do not reach the question of
whet her applicant’s mark is likely to cause confusion with
the remai ni ng HOG mar ks pl eaded by opposer in the notice of

opposi tion.

surprising that there is no evidence that the retailers were not
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Deci sion: The opposition is sustained.

conf used.
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