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Qpi nion by Hairston, Adm nistrative Trademark Judge:
JEC Devel oprent, Inc. has filed applications to

regi ster the marks shown bel ow,

Lollisionlone
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for services identified as “autonobile repair and

n 1l and

Wz CollisionTone

for "autonobile repair and finishing services for others.

mai nt enance;

”2

Speedbar, Inc. filed notices of opposition against the
mar ks, alleging priority and |likelihood of confusion and
dilution, as grounds for opposition.® Opposer (the term
“opposer” is used herein to refer collectively to Speedbar,
Inc. and its predecessor) specifically alleges in each
opposition that it and its predecessor have continuously
used the trade nanme, trademark and service mark AUTOZONE f or
retail auto parts store services and autonotive products and
accessories since long prior to applicant’s date of first
use; that opposer’s AUTQZONE mar k has becone “an exceedi ngly
wel | - known and fanmous mark within the neani ng of 843(c) of

the Federal Trademark Act” prior to applicant’s date of

! Serial No. 76046200, filed June 12, 2000, alleging a date of
first use anywhere on Novenber 1, 1998 and a date of first use in
comer ce on Novenber 1, 1999.

2 Serial No. 76045639, filed May 11, 2000, alleging a date of
first use anywhere on Novenber 1, 1998 and a date of first use in
comrerce on Novenber 1, 1999.

3 The oppositions were consolidated by the Board on Septenber 29,
2003.
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first use; that applicant’s mark dilutes the distinctive
qualities of opposer’s fanpbus AUTQZONE mark; and that
applicant’s mark, when used in connection with the
identified services, so resenbles opposer’s AUTQZONE mar k as
to be likely to cause confusion. Qpposer pleaded ownership
of the follow ng registrations:

(1) Registration No. 1,496,638 issued July 1988 (Section 8
af fidavit accepted; Section 15 affidavit received) for the

mar k shown bel ow,

W) Autolone

(hereinafter referred to as “AUTQZONE and design”) for
“autonotive batteries;”

(2) Registration No. 1,550,569 issued August 1, 1989
(Section 8 affidavit accepted; Section 15 affidavit
received) for the mark AUTQZONE (typed drawi ng) for “retai
auto parts store services”;

(3) Registration No. 1,501,718 issued August 23, 1988
(Section 8 affidavit accepted; Section 15 affidavit
received) for the mark AUTQZONE and design for “retail auto
parts store services”;

(4) Registration No. 1,700,101 issued July 14, 1992

(renewed) for the mark AUTQZONE and design for “cleaning
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preparations for hands and autonobiles” in class 3, and
“vehi cl es engine parts, nanely thernostats” in class 9; and
(5 Registration No. 2,225,191 issued February 23, 1999 for
the mark AUTQZONE and design for “w ndshield washi ng
fluid ”*

Applicant filed answers to the oppositions wherein it
denied the essential allegations thereof. Further,

applicant asserted the follow ng defense in the oppositions:

Speedbar’ s Qpposition should be di sm ssed because
there is no likelihood of confusion between
Speedbar’ s marks and JEC s marks because JEC only
uses its marks in connection with the provision of
aut onobi | e body and chassis repair and finishing
services for others. There is no |ikelihood of
confusi on between Speedbar’s marks and JEC s marks
as JEC actually uses the marks. In the event the
Board finds that Speedbar is entitled to relief
wth JEC s services as broadly identified, JECis
entitled to registration of its mark with a
restricted identification reflecting the actual
nature of its services.

PRELI M NARY MATTERS

Before turning to the record and nerits of the case, we
must di scuss several prelimnary matters. The first
i nvol ves opposer’s objection to exhibits 4, 5, and 6 to the
testinony deposition of applicant’s president and owner John

Chevalier. The exhibits are purported evidence of third-

* Opposer al so pl eaded ownershi p of Registration No. 1,704,811
for the mark AUTQZONE for “autonpbile and truck engines.”
However, PTO records show that this registrati on was cancel ed
under Section 8 of the Trademark Act. Thus, we have given no
consideration to this registration
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party use of the term*®“zone”: exhibit 4 consists of the
results of an Internet search of “parts zone”; exhibit 5
consists of the results of an Internet search of “auto parts
zone”; and exhibit 6 consists of the Internet hone pages of
busi nesses with nanmes that include “zone.” (Qpposer

mai ntai ns that during discovery, it requested applicant to
produce all docunents upon which applicant intended to rely
to prove that there is no |likelihood of confusion in this
case, and that applicant failed to produce these docunents.

In response, applicant nmaintains that it retrieved
t hese docunents only shortly before M. Chevalier’s
testi nony deposition. Under the circunstances, we decline
to strike the docunents on the basis that they were not
produced in response to di scovery.

Opposer has objected to applicant’s exhibit 6 al so on
the ground that M. Chevalier |acked the requisite personal
know edge to testify concerning this exhibit. As noted
above, exhibit 6 consists of the Internet hone pages of
busi nesses with nanes that include “zone.” M. Chevalier
testified that his receptionist conducted the Internet
search for these hone pages. Fed. R Evid. 602 provides
that a wtness may not testify with respect to a matter
unl ess evidence is introduced sufficient to support a
finding that the wtness has personal know edge of the

matt er. Because the foundation for exhibit 6 relies on M.
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Chevalier’s testinony concerning a matter as to which he
does not have personal know edge, nanely, a search perforned
by his receptionist, opposer’s objection to exhibit 6 is
sustained. W have not considered this exhibit in reaching
our deci sion herein.

Furt her, opposer objects to a “correction” to M.
Chevalier’s testinony deposition. The testinony involves
the foll ow ng question:

Q Do you envision that CollisionZone w |

sel|l autonmpbile parts as stand-al one itens

in the future?

M. Chevalier answered “yes” to this question at the

deposition. However, in the filed transcript, the answer

has been changed to “no. Opposer argues that that is a
material change to M. Chevalier’s testinony and thus is not
permtted. Applicant contends that it is a nmere correction
and reflects applicant’s actual intention. There is no
question that this is a material change, i.e., a direct
contradiction, in the answer to the question. In view
t hereof, and i nasnuch as opposer’s counsel had no
opportunity to cross-exam ne M. Chevalier in connection
with his “corrected” answer, we have not considered this
portion of the testinony in reaching our decision herein.
Appl i cant objects to the certified copy of opposer’s

Regi stration No. 2,721,079 which was introduced as exhibit J

to opposer’s first notice of reliance and exhibit 33 during
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the testinony deposition of opposer’s vice-president Anthony
Dean Rose. Qpposer did not plead ownership of this
registration in the notice of opposition and did not seek
anendnent of the opposition to plead ownership thereof. W
find applicant’s objection to be well taken and we have not
considered this registration in reaching our decision
her ei n.

Lastly, as noted above, applicant asserted as a defense
inits answers, that in the event the Board finds a
i kelihood of confusion vis-a-vis opposer’s goods and
services and applicant’s services as set forth in
applicant’s applications, applicant is entitled to
registration of its marks with a restricted identification
reflecting the actual nature of its services. Qpposer
argues that the Board nmay not consider such a restriction
because applicant did not file a formal notion to anmend the
recitation of services in its involved applications.

TBWMP 514.03 (2d ed. rev. 2004) states, in pertinent
part, that:

| f a defendant whose application or registration

is the subject of a Board inter partes proceeding,

W shes to defend by asserting that it is at |east

entitled to a registration with a particul ar

restriction, the defense should be raised either

in the defendant’s answer to the conplaint, or by

way of a tinmely notion to anend the application or

registration to include the restriction. The

proposed restriction should be described in

defendant’s pleading, or in its notion to anend,

in sufficient detail to give the plaintiff fair
notice thereof. (citations omtted).)
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We find that applicant properly raised its defense in its
answer and that applicant set forth its proposed restriction
(i.e., autonobile body and chassis repair and finishing
services for others) in sufficient detail to give opposer
fair notice thereof. Thus, if we find in opposer’s favor on
the issue of |ikelihood of confusion vis-a-vis opposer’s
goods and services and the services set forth in applicant’s
applications, we will then consider applicant’s alternative
def ense.

THE RECORD

The record consists of the pleadings; the files of the
opposed applications; the testinony deposition (with
exhi bits) of opposer’s vice-president Anthony Rose; five
notices of reliance submtted by opposer on third-party
regi strations, portions of the discovery deposition of
applicant’s president John Chevalier, and applicant’s
responses to interrogatories; and certified copies of
opposer’s pl eaded registrations introduced during M. Rose’s
deposition and under notice of reliance. |In addition,
applicant submtted the testinony deposition (with exhibits)
of its president M. Chevalier; and three notices of
reliance on opposer’s responses to interrogatories and
portions of the discovery deposition of opposer’s vice-

presi dent M. Rose.



Qpposition Nos. 91124064 and 91153050

THE PARTI ES

The record shows that opposer first used the mark and
trade nane AUTQZONE in connection with retail auto parts
store services and auto parts and accessories in Novenber
1987. (Opposer currently operates approximately 3200 retai
auto parts stores throughout the continental US. Virtually
every type of auto part and accessory is sold at opposer’s
stores, including products for use in auto collision repair.
Opposer’s sal es associ ates are trained and encouraged to “go
the extra mle” to assist custoners by offering to test auto
batteries, alternators, starters, solenoids, voltage
regul at ors, oxygen sensors and other engi ne managenent type
parts; and by offering to turn brake drum and rotors;
provi de di agnostic services that relate to the check engine
light; and install parts if requested by a custonmer or if it
appears that a custoner needs help. Qpposer’s stores have a
“LOAN- A- TOOL” programthrough which opposer’s custoners nmay
borrow certain tools, including tools used in collision
repair. Qpposer also has a website at which it provides
“howto” and repair information and contains links to a
third-party website that provides in-depth repair and
di agnostic information and lists various parts sold in
opposer’s stores. Qpposer’s website receives approximately
one mllion visitors per nonth. QOpposer’s custoners are the

general public, in particular autonobile owers who are “do-
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it-yourselfers,” professional autonotive installers and
personnel from autonobile repair shops.

Opposer’s AUTQZONE mar k appears on signs on the
exterior of opposer’s retail stores, on freestandi ng signs
outside of the stores, on banners, posters and other point-
of -sale materials inside the stores, and on products sold in
the stores. (Qpposer advertises its services and products in
newspapers, on radi o and tel evision, including cable
channel s such as The Di scovery Channel, Hone & Garden TV,
Speed Channel, MIV, DY Network, CNN, TBS, TNT, Lifetine,
VH 1, and traditional broadcast channels including ABC, CBS,
NBC and FOX.

Opposer’s television advertising reaches approxi mately
ni nety-si x percent of the general population 38 tinmes per
year. (Qpposer’s radi o advertising reaches approxi mately
ni nety-six percent of the U S. popul ation approximately 144
times per year. Qpposer’s other advertising efforts include
bi |l | boards, Yell ow Pages advertising, direct nail
advertising, nagazi ne advertising, and appearance of the
AUTOZONE mark on the sides of tractor-trailers transporting
goods for sale in opposer’s stores. |In addition, opposer
advertises at the indoor arenas and stadi uns where
prof essional sports teans play, including the Delta Center
in Salt Lake City, Utah where the Utah Jazz basketball ganes

are held. Gane season schedul es such as pocket schedul es

10
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for the Utah Jazz basketball team al so display the AUTOQZONE
mar K.

Opposer’s net sales of auto parts and accessories have
increased fromnore than one billion dollars in 1992 to
approximately 5.5 billion dollars in fiscal year in 20083.
In addition, since 1987 opposer has spent in excess of
$330, 000, 000 in advertising and pronoting its autonotive
parts store services and related parts and accessori es.

Furt her, opposer has policed its mark by taking action
agai nst what it considers to be infringing uses of marks
containing the term*“zone.”

Appl i cant JEC Devel opnent, Inc. has two |locations in
Salt Lake Cty, Uah where it perforns autonobile body and
chassis repair. Applicant began business in Novenber 1998.
According to applicant’s president, M. Chevalier, he cane
up with the mark COLLI SI ONZONE during a fishing trip with a
friend. The friend s boat was naned “Twi | i ght Zone.” M.
Chevalier liked the name and settled on COLLI SIONZONE. The
vast majority of applicant’s custoners are nenbers of the
public who have been invol ved in autonobile accidents and
are referred to applicant by insurance adjusters. The
remai nder of applicant’s custoners are referrals to
appl i cant by autonobil e deal ershi ps and i ndivi dual wal k-in

traffic. The nature of applicant’s business requires the

11
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enpl oynent of sophisticated and specialized tools and
equi pnent costing many thousands of dollars.
PRI ORI TY

Priority is not at issue with respect to the services
and goods identified in opposer’s pleaded registrations,
nanmely, retail auto parts store services, autonotive
batteries, cleaning preparations for hands and aut onobil es,
thernostats, and w ndshield washing fluid. See King Candy
Co., Inc. v. Eunice King’'s Kitchen, Inc., 496 F.2d 1400, 182
USPQ 108 ( CCPA 1974).

LI KELI HOOD OF CONFUSI ON

Qur |ikelihood of confusion determ nation under Section
2(d) is based on an analysis of all of the probative facts
in evidence that are relevant to the |ikelihood of confusion
factors set forth inlInre E. |. du Pont de Nenmours and Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In considering the
evi dence of record on these factors, we keep in mnd that
“[t]he fundanental inquiry nandated by 82(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976). W also must bear in
mnd that the fane of a plaintiff’s mark, if it exists,

pl ays a “dom nant role in the process of bal ancing the

12
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DuPont factors.” Recot Inc v. MC. Becton, 214 F.3d 1322,
1327, 54 USPQRd 1894, 1897 (Fed. Cir. 2000).

Fame of Qpposer’s Mark

As noted, we are required to consider evidence of the
fame of opposer’s mark and to give great weight to such
evidence if it exists. See Bose Corp. v. QSC Audi o Products
Inc., 293 F.3d 1367, 63 USPQ2d 1303, 1309 (Fed. Cir. 2002);
Recot Inc. v. MC Becton, supra; Kenner Parker Toys, Inc.

v. Rose Art Industries, Inc., 963 F.2d 350, 22 USPQd 1453
(Fed. Cr 1992).

Fame of an opposer’s marks or mark, if it exists
plays a “dom nant role in the process of bal ancing
the DuPont factors.” Recot, 214 F.3d at 1327, 54
UsP2d at 1897, and “[f]amobus marks thus enjoy a
wide latitude of | egal protection. Id. This is
true as fanobus marks are nore |likely to be
remenbered and associated in the public mnd than
a weaker mark, and are thus nore attractive as

targets for woul d-be copyists. Id. Indeed, “[a]
strong mark ...casts a | ong shadow whi ch
conpetitors nust avoid.” Kenner Parker Toys, 963

F.2d at 353, 22 USPQ2d at 1456. A fanmous nark is

one “wWith extensive public recognition and

renown.” 1d.

Bose Corp. v. @QSC Audi o Products Inc., supra, 63 USPQd at
1305.

In this case, we find that opposer’s AUTQZONE mark is
indeed a fanmobus mark in the field of retail auto parts store
services. (Opposer has used its AUTOZONE mark for over 15
years and now has sone 3200 retail auto part stores in the

continental U S. Opposer has advertised in virtually every

medi um and its advertising and pronotional expenditures have

13
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total ed over $330, 000, 000 since 1987. QOpposer’s television
advertising reaches approximately ninety-six percent of the
general population 38 tines per year and its radio
advertising reaches approximately ninety-six percent of the
U.S. popul ation approximately 144 tines per year. Qpposer’s
website receives approximately one mllion visitors per
month. Since 1992 opposer’s net sales have increased five-
fold and totaled 5.5 billion dollars in 2003.

Based on this evidence, we find that opposer’s AUTQZONE
mark is fanous. W recogni ze that opposer has not pl aced
its sales and advertising figures in context, i.e., we do
not know how substantial these figures are in terns of
busi nesses that offer retail auto parts store services.
However, we do not believe that is necessary here in view of
the volune of sales and advertising expenditures and the
fact that practically the entire U S. population is reached
by opposer’s advertising nunerous tinmes each year. In this
regard, we note that our primary review ng Court has
accepted sales and advertising figures as indicia of the
fame and strength of a mark even in the absence of the
context for such figures. See Bose Corp. v. QSC Audio

Products Inc., supra, 63 USPQ2d at 1306.

14
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Simlarity of the Marks

W first nust determ ne whether applicant’s marks as

shown bel ow,

Lollisionlone

Wz CollisionTone

and opposer’s marks AUTQZONE (typed draw ng) and

ﬂlll?lﬁlle

when conpared in their entireties in terns of appearance,

sound and connotation are simlar or dissimlar in their
overall commercial inpressions. The test is not whether the
mar ks can be di stingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall commercial inpression that
confusion as to the source of the goods/services offered
under the marks is likely to result. See Sealed Air Corp

v. Scott Paper Co., 190 USPQ2d 106 (TTAB 1975).

Furt hernore, although the marks at issue nmust be consi dered
intheir entireties, it is well settled that one feature of
a mark may be nore significant than another and it is not

i nproper to give nore weight to this dom nant feature in

15
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determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Cir. 1985).

Initially, we find that in applicant’s mark CZ
COLLI SI ONZONE and design, the dom nant feature of the mark
is the term COLLI SIONZONE. The “CZ” design adds little
i npact to the commercial inpression of the mark as it sinply
reinforces the letters “C’ and “Z” as they appear in the
term COLLI SI ONZONE. Also, it is the term COLLI SI ONZONE
that persons would use in calling for applicant’s services.
Thus, the “CZ” design elenent is subordinate matter.
Simlarly, we find that in opposer’s mark AUTQZONE and
design, the domnant feature of the mark is the term
AUTOZONE. The design elenent adds little to the commercia
i npression of opposer’s mark and it is the term AUTQZONE
that persons would use in calling for opposer’s services.
Thus, while we do not ignore the respective design el enents
in opposer’s and applicant’s marks, we find that they do not
suffice to distinguish the marks in terns of overal
commerci al inpression

Each of the respective marks consists of the
distinctive term“ZONE" preceded by a descriptive/highly
suggestive termwhich pertains to autonobiles; “AUTO, " in
opposer’s case, signifying autonobiles, and “COLLISION', in

applicant’s case, signifying autonobile collision repair.

16
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Al so, the term COLLI SIONZONE i n applicant’s marks as

shown bel ow,

Lollisionlone

Wz CollisionTone

is displayed in a very simlar fashion to the term AUTQZONE

i n opposer’s AUTOZONE and desi gn mark as shown bel ow,

W) Rutolone

The term AUTOZONE in opposer’s mark is slanted forward and
the first letter of “AUTO and “ZONE’ is capitalized.
Simlarly, the term COLLISION in applicant’s marks is
slanted forward and the first letter of “COLLI SON' and
“ZONE” is capitalized.

In addition, because both parties’ marks include the
word “Zone,” there are consequent simlarities in
connotation. QOpposer’s marks AUTQZONE and AUTQZONE and
desi gn suggest a place where autonobile parts and supplies
may be purchased. Applicant’s marks COLLI SI ONZONE and CZ
COLLI SI ONZONE and design suggest a place where autonobil es

are repaired after a collision. Both opposer’s and

17
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applicant’s marks then suggest a place for autonobil e-
rel ated services.

Finally, with respect to the sound of the respective
marks, there is sonme simlarity to the extent that they end
wth the word “ZONE.” While we recognize that there is no
simlarity between the first words in the parties’ marks,
this difference in outweighed by the other simlarities in
t he marks.

For the reasons discussed above, and particularly in
view of the fame of opposer’s AUTQZONE nmark, we find that
when the parties’ marks are conpared in their entireties,
they are simlar in commercial inpressions.

Simlarity of the Services

We turn next to a consideration of opposer’s nobst

rel evant goods and services, nanely retail auto parts store
services, and applicant’s autonobile repair and mai nt enance
and aut onobil e repair and finishing services for others.?®

It is well established that the services of the parties need
not be simlar or conpetitive, or even that they nove in the
sane channels of trade, to support a holding of |ikelihood
of confusion. It is sufficient that the respective services

of the parties are related in sone manner, and/or that the

® pposer’s evidentiary record is primarily devoted to its retail
auto parts store services, and as we have found, opposer’s
AUTQZONE nmark is fanmpbus in this field.

18
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conditions and activities surrounding the marketing of the
services are such that they could or woul d be encountered by
t he sanme persons under circunstances that coul d, because of
the simlarity of the marks, give rise to the m staken
belief that they originate fromthe sanme source. See In re
I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910
(TTAB 1978); Monsanto Conpany v. Enviro-Chem Cor porati on,
199 USPQ 590 (TTAB 1978).

Qpposer’s services, as identified in the rel evant
registration, are retail auto parts store services. As
shown by the testinony, opposer’s services are directed to
the general public, primarily do-it-yourselfers,
prof essi onal autonotive installers, and personnel from
aut onobi |l e repair shops.

Applicant’s services, as identified in the involved
applications, are autonobile repair and nai nt enance and
autonobile repair and finishing services for others. As
shown by the testinony, applicant’s services are offered to
the general public usually by way of referral by insurance
adj usters.

Conparing the parties’ services, we find that although
not conpetitive, they nonetheless are sufficiently related
in the marketplace that confusion is likely to result from
cont enpor aneous use of the marks. In this regard, opposer

made of record seven third-party registrations in which

19
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“retail auto parts store services” and “auto repair and
mai nt enance services” are included in the recitation of
services. Although these registrations are not evidence
that the marks shown therein are in commercial use, or that
the public is famliar with them they neverthel ess are
probative evidence to the extent that they suggest that the
services identified therein are of a type which emanate from
a single source under a single mark. See In re Al bert
Trostel & Sons Co., 29 USPQRd 1783, 1785-86 (TTAB 1993); In
re Mucky Duck Mustard Co., Inc., 6 USPQRd 1467 (TTAB 1988).

In this case, both parties are offering services that
pertain to the nmai ntenance and repair of autonobiles. Al so,
the relevant cl asses of purchasers for the respective
services are the sane or overlapping. Further,
notw t hstandi ng applicant’s argunent to the contrary,
purchasers and users of the parties’ services are ordinary
consuners who are not necessarily sophisticated.

Opposer has shown that in addition to using the
AUTOZONE mark for its retail auto parts services, it has
al so established prior use of the mark on auto parts and
accessories thenselves. Further, opposer has shown that it
offers testing, repair, diagnosis and installation of
autonotive parts and accessories at its stores. Because of
the range of goods and services in connection with which

opposer has used the AUTQZONE mark, persons woul d be |ikely

20
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to believe that applicant’s autonobile repair, nmaintenance
and finishing services offered under the marks COLLI SI ONZONE
and CZ COLLI SI ONZONE and design are sonehow affiliated with
or sponsored by opposer.

Further, we find that there is a |ikelihood of
confusion even with respect to opposer’s retail auto store
services and applicant’s actual services, i.e., autonobile
body and chassis repair and finishing services. In this
regard, opposer nmade of record three third-party
registrations in which “auto retail parts store services”
and “auto body repair services” are included in the
recitation of services. Again, these respective services
pertain to the nmai ntenance and repair of autonobiles; the
rel evant cl asses of purchasers are the sane or overl appi ng;
and the purchasers are ordinary consuners who are not
necessarily sophisticated. |In short, applicant’s proposed
restriction to the recitation of services in its involved
applications would not overcone the |likelihood of confusion.

Third-party Use

We recogni ze that evidence of w despread and
significant use by third parties of marks containing an
el emrent in common wth the mark bei ng opposed can serve to
denonstrate that confusion is not likely to occur. This is
because the presence in marks of a conmon el enent

extensively used by others, unrelated as to source, may

21
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cause purchasers to not rely upon such el enents as source
indicators, but to look to other elenents as a neans of

di stingui shing the source of the goods and/or services.

Hi | son Research Inc. v. Society for Human Resource
Managerent, 27 USPQd 1423 (TTAB 1992).

In this case, however, the evidence provided by
applicant is not sufficient to show that the public has had
such wi despread exposure to “ZONE” marks. The evi dence
consists sinply of the results of an Internet search of
“auto parts” and “auto parts zone.” This search reveals
three “hits” of purported nmarks or trade nanes that include
“ZONE”: WBugzone. conf; “Hondazone.coni; and “ONLINE Parts
Zone.com” Apart fromthe fact that this shows at nost
three third-party uses, the evidence is of very limted
probative value as there is no information about the extent
of use or pronotion of these uses. 1In short, this limted
evi dence does not prove that opposer’s AUTQZONE mark is weak
and that confusion is unlikely. To the contrary, as we have
al ready found, opposer’s AUTQZONE mark is a fanobus mark that
is entitled to a broad scope of protection. Moreover, we
note that the record shows that in four instances, opposer
has taken action, ranging froma federal civil action to a
petition to cancel in the United States Patent and Trademark
Ofice, with respect to what it considers to be infringing

uses of marks containing the term ZONE. At the tinme of
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trial, three of these proceedi ngs had been resolved in a
manner favorable to opposer.

Act ual Conf usi on

Opposer relies on an incident relayed by applicant’s
president, M. Chevalier, as evidence of actual confusion.
M. Chevalier testified that a tel ephone call was received
at applicant’s business wherein the caller asked whet her
he/ she had reached AUTOZONE. W are not persuaded that this
is evidence of actual confusion, particularly since it
appears there was at |least a question in the caller’s mnd
as to whether he/she had reached AUTQZONE. [In any event,
the fact that there may well be no evidence of actual
confusi on does not persuade us to find that confusion is not
i kely. Evidence of actual confusion is not a prerequisite
for finding likelihood of confusion. Mreover, it is well
recogni zed that evidence of actual confusion is notoriously
difficult to obtain.

CONCLUSI ON

When all of the relevant du Pont factors are
considered, including the simlarity of the identified
servi ces, the range of opposer’s goods and services, the
commerci al inpressions of the marks, the fane of opposer’s
mar k, and the |l ack of sophistication of purchasers/users of
opposer’s and applicant’s services, we find that applicant’s

use of COLLI SI ONZONE and CZ COLLI SI ONZONE and design for
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“aut onobil e repair and mai ntenance” and “autonobile repair
and finishing services for others” respectively, is likely
to cause confusion with respect to the retail auto parts
store services offered by opposer under its marks AUTQOZONE
and AUTQZONE and design. In particular, persons famliar
W th opposer’s retail auto parts stores under the marks
AUTOZONE and AUTQZONE and desi gn, upon encountering
applicant’s autonobile repair, nmaintenance and fini shing
services under the marks COLLI SI ONZONE and CZ COLLI SI ONZONE
and design, are likely to believe that such services are
affiliated with or sponsored by opposer.
DI LUTI ON

Havi ng found a |ikelihood of confusion in this case, we
need not reach opposer’s dilution claim

Deci sion: The opposition is sustained as to each of
applicant’s involved applications on the ground of

I i keli hood of confusion.
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