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Opinion by Drost, Admnistrative Trademark Judge:

On Septenber 17, 2002, the application of Aspen Pet
Products, Inc. (applicant) for registration of the mark
DOUBLE CHEW (typed) for “rawhide chews for pets” in Cass 18
was published for opposition.! The application contains a
di scl ai mer of the word “chew”

On Septenber 20, 2002, Petra Pet, Inc. (opposer) filed

an opposition to the registration of applicant’s nmark on the

! Serial No. 76365184, filed on January 30, 2002, contains an
all egation of a date of first use and a date of first use in
commerce of Septenber 12, 2001



Qpposition No. 91154069

ground that “the mark DOUBLE CHEW for rawhide chews for pets
made fromtwo w apped pieces of rawhide is nerely
descriptive.” Notice of Qpposition at 2. Applicant has
denied the salient allegations of the Notice of Opposition.

The Record

The record consists of the file of the invol ved
application; opposer’s notices of reliance on applicant’s
desi gn patent, patent application publication, and patent
application docunents, copies of applicant’s advertising
materials in publications and on the Internet; and
applicant’s notice of reliance on dictionary definitions and
appl i cant’ s adverti sing. 2

Only opposer has filed a brief.

Backgr ound

In its Notice of Qopposition (p. 1), opposer alleges
that it “would be danaged by the registration of the mark
DOUBLE CHEW” Further, opposer alleges that it is the owner
of a pending trademark application for “2 CHEWS TO CHOOSE”
for “edible dog treats” (Serial No. 78143025).% The Notice
of Opposition also alleges (p. 2) that applicant:

has sent a letter fromattorney[s] for applicant
threatening litigation for trademark infringenent of

2 pposer has submitted an appendix to its appeal brief. Since
evi dence may not be newly subnitted with an appeal brief, we have
consi dered only the docunents of record herein, and have not
separately considered the docunents in the appendi x.

® Areview of USPTO s el ectronic records indicates that this
application issued as Registration No. 2,880,261 on August 31,
2004.
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DOUBLE CHEW i f Petra Pet, Inc. uses its mark. Petra
Pet, Inc., DBA Petrapport would, therefore, be damaged
by the registration of the mark DOUBLE CHEW
Application Serial No. 76/365,184, as applicant would
rely on any registration for the mark DOUBLE CHEWIi n
its threatened litigation.

St andi ng
A key initial question in any opposition proceeding is
whet her the opposer has standing to oppose the application.

Yamaha Int’| Corp. v. Hoshino Gakki Co., Ltd., 231 USPQ 926

931 (TTAB 1986) (“Standing to oppose is an essential el enent
of proof in opposition proceedings”), aff’d, 840 F.2d 1572,
6 USPQ2d 1001 (Fed. Cir. 1988). The Federal Circuit has
hel d that “[s]ince the days of our predecessor court, an
opposer has been required to show that he has a ‘real
interest’ in the outcone of a proceeding in order to have

standing.” Ritchie v. Sinpson, 170 F. 3d 1092, 50 USPQd

1023, 1025 (Fed. Gir. 1999).

It is recognized that a party need not be a

manuf acturer or seller of the goods in connection with
whi ch a descriptive, msdescriptive, or nerely
ornanental designation is used in order to object to
the registration thereof. It is sufficient that the
party objecting to such registration be engaged in the
manuf act ure and/ or sale of the same or rel ated goods
and that the product in question be one that could be
produced in the normal expansion of that person's
business. |If the designation in question is found to
be nerely descriptive, nmerely ornanental or the I|ike,
damage is presuned since a registration thereof with
the statutory presunptions afforded the registration
woul d be inconsistent with the right of another person
to use these designations or designs in connection with
the sanme or simlar goods as it would have the right to
do when and if it so chooses...Thus, opposer as a
conpetitor of applicant is a proper party to chall enge
applicant's right of registration.
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Federal G ass Co. v. Corning dass Wrks, 162 USPQ 279, 282-

83 (TTAB 1969). See also 3 McCarthy on Tradenarks and
Unfair Conpetition, § 20:11 (4'" ed. 2004) (“Standing is
presuned when the mark sought to be registered is allegedly
descriptive of the goods and the opposer is one who has a
sufficient interest in using the descriptive termin his
busi ness”).

The amount of evidence required to denonstrate that an

opposer has standing is not onerous. See, e.g., Yanmaha

Int’ 1, 231 USPQ at 931 (“Opposer has pleaded, and in its
testinmony and exhibits establish[ed], that it is a
conpetitor of applicant in the sale of guitars in the United
States, hence denonstrating the requisite ‘real interest’ in
this proceeding required for standing”). An opposer
alleging that applicant’s mark is nerely descriptive nust
submt evidence that it is a conpetitor or, at the very

| east, “one who has a sufficient interest in using the
descriptive term” In this case, opposer has not submtted
evidence to show that it is a conpetitor of applicant or
that it has sufficient interest in using the term |Its
notices of reliance concern applicant’s patent docunents and
advertisenents for applicant’s products. See Notices of

Reliance filed COctober 14, 2003.%

“ Applicant’s notice of reliance merely adds dictionary
definitions and nore of applicant’s adverti sing.
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In its answer to the Notice of Qpposition, applicant
has not admtted that it has even threatened tradenark
infringement. It nmerely “admts it has sent correspondence
to Opposer and states such correspondence speaks for
itself.” Answer at 3. The correspondence was not nade of
record.

Furthernore, while opposer has referred to its pending
application in the Notice of Opposition, it does not allege
that the opposed application has been cited as a potenti al
bar to the registration of applicant’s mark. Obviously, the
mere ownership of a pending application does not in itself
provi de standi ng to oppose ot her applications. Mreover, in
this case even if the Notice of Qpposition contained
all egations that the opposed application was cited as a
potential bar to registration, opposer has not submtted any
evi dence on this point.?>

Petitioner has pleaded rejection of its own application

for registration of the mark LI GHTNI NG on the basis of

registrant's outstanding registration and, on this
ground, would clearly not be a nere "interneddl er”

Li pton Industries, Inc. v. Ralston Purina Co., 213 USPQ

185, 189, [670] F.2d 1024 (CCPA 1982). However,

petitioner's evidence of its rejected application is

defective. Although its notice of reliance of October

5, 1984 specified its pending application for

registration of LIGAHTNING (with Section 2(d) refusal

notice) as one of the docunents relied upon, that file
was not anong the docunents actually received by the

> Also, even if there were proper allegations in the conplaint,
this is not a notion to disniss where “a review ng court nust
accept as true all well-pled and naterial allegations of the
conpl aint, and nust construe the conplaint in favor of the
conplaining party.” R tchie, 50 USPQ2d at 1027.
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Board and we do not take judicial notice of application
and registration files that reside in the Patent and
Trademark Ofice on the basis of their nere
identification in briefs, pleadings, and evidentiary
subm ssi ons.

Beech Aircraft Corp. v. Lightning Aircraft Co., 1 USPQd

1290, 1293 (TTAB 1986).
VWhen we review this record, we cannot concl ude that

opposer has established its standing. Conpuclean Marketing

and Design v. Berkshire Products Inc., 1 USPQ2d 1323, 1324-

25 (TTAB 1986) (“In the case at bar, there has been
identification of a previously used, nearly identical mark
on goods which clearly overlap those of applicant. However,
the record fails to connect opposer with use of that mark in
a way that denonstrates its comercial stake or ‘rea
interest’ in precluding registration to applicant and, by
virtue thereof, the reasonabl eness of opposer’s belief or
apprehension that it mght be damaged by registration of
applicant’s mark”).

In this case, opposer has failed to introduce evidence
that it is a conpetitor of applicant or even that it has a

sufficient interest in using the term No Nonsense

Fashi ons, Inc. v. Consolidated Foods Corp., 226 USPQ 502,

504-05 (TTAB 1985) (“No Nonsense introduced no direct
evi dence, testinpnial or otherwise, to establish that it is

in the hosiery business, or in any other business for that
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matter”).® Therefore, we hold that “although the threshold
for determning standing generally is quite |ow, [opposer]

has failed to clear it in this case.” Nobelle.com LLC v.

Quest Communi cations Int’l Inc., 66 USPQ2d 1300, 1304 (TTAB

2003) .7

Deci sion: The opposition is dism ssed.

® The board has previously noted in a case where applicant’s
participation in the opposition proceeding was nininmal that “the
Board is reluctant to reach a disposition based not on the nerits
of the case but rather on a record that is too sparse to
establ i sh standi ng of the opposer before use. Nevertheless,
since the record falls below threshold | evels of proof on the
standi ng i ssue under any viable criterion of ‘real interest,’ we
are required to reach such a disposition.” Conpucl ean Marketing,
1 USPQ2d at 1326.

"I'n view of our determnation that opposer does not have
standi ng, we do not address the issue of whether applicant’s mark
is nmerely descriptive.




