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Qpi nion by Holtzman, Adm nistrative Trademark Judge:

On February 21, 2002, applicant, ZAIJA Ltd. Zakl ad Produkcji
Lekow Spol ka z o0.0., filed an application to register the mark
CALMA on the Principal Register based upon an allegation of a
bona fide intention to use the mark in commerce for the foll ow ng
goods in International C ass 3:

non- nedi cat ed skin care preparations, nanely, skin soap,

anti bacterial skin soaps, conceal ers, cosnetic preparations

for skin renewal, skin lotion, after-sun skin |otions,

medi cal cl eansers for skin and wounds, skin nobusse, non

medi cated stinulating lotions for the skin, patches

contai ning sun screen and sun bl ock for use on the skin,
skin abrasive preparations, skin clarifiers, skin cream
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skin creamfor the care of infants; sun creans, cuticle
cream creans for cellulite reduction, hair renoval cream
skin cleansing cream skin cleansing |otion, skin
conditioners, skin enollients, skin gels for accelerating,
enhanci ng or extending tans, skin |lighteners, skin

| i ghtening creans, skin nasks, peelable skin masks, skin

noi sturi zer masks, skin noisturizer, skin toner, skin
whi t eni ng creans, topical skin sprays for cosmetic purposes;
wrinkle renmoving skin care preparations, nanely, face
creanms, age spot reducing cream anti-aging cream anti-

wri nkl e cream shaving preparations, nanely, shaving foam
shaving gel, after-shave gel, shaving soap, shaving cream
shaving balm shaving lotion, after-shave |otions, face
powder, liquid soaps for face, facial concealers, facial

cl eansers, facial enulsions, facial nake up, facial nmasks,
beauty nmasks, facial scrubs, facial |otions, facial nousse,
eye cream eye gel, eye nmake up renover; non-nedicated |lip
care preparations, nanely, non-nedicated lip balm Ilip
cream non-nedicated lip protector, |ip pormades, body
enul si ons, body cream baby cream body nasks, body mask
cream body mask |otion, body mask powder, body soaps,

| i quid soaps for body, body oils, perfume oils, baby oil,
bath oil, body powder, bath powder, body scrub, body

conceal ers, hand cream hand balm hand | otions, hand soaps,
| i qui d soaps for hands, non-nedicated foot cream cleaning
preparations, nanely toilet soap, deodorant soap, nedicated
soaps, disinfectant soaps; shower gel, bath gels, bath foam
bath m | ks, bath |otions.

Regi strati on has been opposed by Calma Limted. As grounds
for opposition, opposer asserts that on June 21, 2001, prior to
the filing date of the involved intent-to-use application,
opposer filed an intent-to-use application (Serial No. 76274653)
seeking registration of the mark CALM A on the Principal Register
for, inter alia, the follow ng goods in International Cass 3:

all purpose cleaning preparation, scouring preparation and

polishing preparation for the honme; beauty preparations,

nanely, creans and | otions for the skin, face and body;
cosnetics; dentifrices; perfumes and col ognes; deodorants
for personal use; antiperspirants; sun-tan and sun screening
preparations; depilatory preparations; essential oils for

food flavoring; massage oils; essential oils for personal
use; skin soaps and hair shanpoos; non-nedi cated
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preparations for the care and appearance of the skin, body,
face, eyes, hair, teeth and nails; bath oils and bath salts;
tal cum powder; face and body noisturizers; non-nedi cated
baby oils and baby creans; non-nedi cated baby w pes.

Qpposer all eges that applicant's mark CALMA when used on
applicant's goods so resenbl es opposer's mark for the goods
identified inits earlier-filed application as to cause
conf usi on.

Applicant, in its answer, has essentially denied the salient
al l egations of the opposition.?

The record includes the pleadings; the file of the involved
application; and opposer's notice of reliance on the file history
of opposer's pleaded intent-to-use application. Applicant did
not submt any testinony or other evidence in its own behalf.

Only opposer filed a brief. Neither party requested an oral
heari ng.

Qpposer has introduced the file history of its pleaded
application, showing, on its face, that opposer is the owner of
the application and a reasonabl e basis for opposer's belief that

it will be damaged by the registration of applicant's mark.

Y'I'n one of the paragraphs of the opposition, opposer alleged that,
based on information and belief, applicant nmade no use of CALMA pri or
to the filing date of the opposed application. In answering that

par agraph, applicant stated that it "leaves the Opposer to his proofs
relating to no use of the mark CALMA by applicant prior to the filing
of [the opposed application]."” The burden of proving use prior to the
filing of the opposed application, to the extent there was any such
use, falls to applicant, not opposer. Absent any proof of earlier use
by an applicant, the earliest date upon which the applicant is entitled
to rely for purposes of priority is the filing date of its intent-to-
use application, in this case February 21, 2002. See, for exanple,
Laram Corp. v. Talk To Me Progranms, Inc., 36 USPQ2d 1840 (TTAB 1995).



Qpposition No. 91154813

Thus, opposer's standing, that is, its real interest in this
proceedi ng, has been established. See Cunni nghamv. Laser Colf
Corp., 222 F.3d 942, 55 USPR2d 1842 (Fed. Cir. 2000). See also,
e.g., The Hartwell Co. v. Shane, 17 USPQd 1569 (TTAB 1990); and
Anmerican Vitam n Products Inc. v. DowBrands Inc., 22 USPQRd 1313
(TTAB 1992).

Opposer has al so established its constructive use priority
by virtue of its ownership of an intent-to-use application with a
filing date that is earlier than the filing date of the
chal l enged intent-to-use application. See Zirco Corp. V.
Anerican Tel ephone & Tel egraph Co., 21 USPQ2d 1542 (TTAB 1991);
and Laram Corp. v. Talk to Me Progranms Inc., supra.

We turn then to a consideration of the question of
| i keli hood of confusion. Qur determ nation under Section 2(d) is
based on an analysis of all of the probative facts in evidence
that are relevant to the factors bearing on the |ikelihood of
confusion issue, including the simlarity of the marks and the
simlarity of the goods. Inre E. I. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). The factors deened
pertinent in this proceeding are di scussed bel ow.

The goods in this case are, in substantial part, identical
or so closely related as to be legally identical. Both
applications include, for exanple, cosnetics, skin soaps, skin
| oti ons and skin creans, facial |otions and facial creans,

depil atory preparations, suntan preparations and body oils.
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Because the goods are identical, and there are not
restrictions as to their channels of trade or classes of
purchasers, they nust be deened to be sold in the sane channel s
of trade and directed to the sane purchasers. Interstate Brands
Corp. v. MKee Foods Corp., 53 USPQ2d 1910 (TTAB 2000). It is
clear that if these identical and closely rel ated goods are
of fered under simlar marks there would be a |ikelihood of
conf usi on.

Thus, we turn our attention to the marks, keeping in mnd
t hat when marks woul d appear on identical goods, the degree of
simlarity between the marks necessary to support a finding of
| i kely confusion declines. Century 21 Real Estate v. Century
Life, 970 F.2d 874, 23 USPQRd 1698 (Fed. Cir. 1992).

The marks CALMA and CALM A are virtually identical in
appearance, differing only by one letter. There are sone
differences in sound. In particular, CALMA has two syll abl es,
and CALM A has three syllables. More inportant, however, there
are significant simlarities; both are short, one word narks
beginning with the identical word "CALM"

The differences in the marks becone even | ess significant
when we consider that the marks convey the sanme neani ngs and
create the sane overall commercial inpressions. 1In this regard,
we note that both applications contain statenments concerning the
significance of the respective marks. Applicant, inits

application, has described CALMA as fanciful, and opposer states
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inits application that CALM A has no neaning in the trade, no
geogr aphic significance and no neaning in a foreign | anguage.

Wil e the marks as a whole, according to the parties, have
no recogni zed neaning in English or in any other |anguage, the
famliar word "CALM' is visually and aurally a significant part
of both marks. To the extent these marks suggest anything in
relation to cosnetics and personal care products, the neaning
woul d be the sane, nanmely the cal m ng or soothing qualities of
t he products.

Thus, we find that the simlarities in the two marks far
outwei gh their differences especially when we consider that
average purchasers are not infallible in their recollection of
trademarks and often retain only a general overall inpression of
mar ks that they may previously have seen in the nmarketplace. See
In re Mucky Duck Mustard Co. Inc., 6 USPQR2d 1467 (TTAB 1988).
The differences in these marks are not so significant that they
are likely to be noted or renenbered by purchasers when seeing
the marks at different tinmes on identical goods.

It nmust al so be renenbered that cosnetics and personal care
itens can be relatively inexpensive products and therefore are
|ikely to be purchased casually and on inpul se, thus increasing
the risk of confusion. Kinberly-Cark Corp. v. H Douglas
Enter., Ltd., 774 F.2d 1144, 1146, 227 USPQ 541, 542 (Fed. Cr
1985) .
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Accordingly, we find that consuners famliar wth opposer's
cosnetics and personal care products sold under its mark CALM A
woul d be likely to believe, upon encountering applicant's mark
CALMA for the identical products, that the goods originated with
or are associated with or sponsored by the sane entity.

Deci sion: The opposition is sustained, and judgnent is
entered in favor of opposer contingent upon the issuance of a

registration to opposer.?

2 See Section 7(c) of the Trademark Act, 15 U.S.C. 1057(c) and
Tradenark Rule 2.129(d). See also, Laram Corp. v. Talk to Me Prograns
Inc., supra.



