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Ni ssan North Anerica, Inc. and
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Ni ssan Mot or Conpany, Ltd.
V.
Zi mmer Neo-Cl assic Motor Car Conpany

Qpposition No. 91155117
to Application Serial No. 76247396

Gary D. Krugman of Sughrue M on, PLLC for Ni ssan North
America, Inc. and N ssan Ji dosha Kabushi ki Kai sha tradi ng as
Ni ssan Mot or Company, Ltd.?!

August E. Roehrig, Jr. of Luedeka, Neely & G aham P.C. for
appl i cant.

Before Holtznman, Drost, and Wal sh, Adm nistrative TrademarKk
Judges.

Opi nion by Drost, Adm nistrative Tradenmark Judge:

On April 30, 2001, Zi mrer Neo-C assic Mtor Car Conpany
(applicant) applied to register the mark shown bel ow on the
Principal Register for “notor car and structural conponents

thereof” in Cass 12.

! Opposers’ current counsel was appointed after the origina
bri efing period.
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The application (Serial No. 76247396) contained an
allegation of a date of first use and a date of use in
comer ce of November 1997

Ni ssan Ji dosha Kabushi ki Kai sha tradi ng as N ssan Mot or
Conpany, Ltd. (opposer or Nissan)? is the owner of the
followng two registrations: No. 1,595,222 for the mark Z
in standard character formfor “autonobiles and structural
parts thereof” in Cass 12 and No. 1,547,275 for the mark
300zX al so in standard character formfor “autonobiles and
structural parts thereof” in Class 12.% N ssan maintains
that “Applicant’s assertion, through the Application of
exclusive rights to a mark whose predom nant elenent is the
single letter Z, and its use as an indicator of source for

autonobiles, is likely to cause confusion and m stake in the

2 (pposers have not proven that Ni ssan North Anerica, Inc. (NNA),
who is alleged to be the authorized |icensee of the marks, has
standi ng. “Each claimant nust be able to establish its standing
and grounds for opposition.” SDT Inc. v. Patterson Dental Co.,
30 UsP@d 1707, 1709 (TTAB 1994). Therefore, inasmuch as it has
not shown that it has standing, the opposition as to NNA is

di sm ssed.

3 I'ssued May 8, 1990. Renewed.

“ I'ssued July 11, 1989. Affidavits under Section 8 and 15
accepted or acknow edged.
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m nds of the purchasing public as to the source of the
products.” Notice of Cpposition at 6.

Appl i cant denied the |ikelihood of confusion
allegations in the notice of opposition.

Backgr ound

After the notice of opposition and answer were fil ed,
neither party submtted any evidence during the testinony
period. In addition, Nissan did not submit a tinely opening
brief. Subsequently, Nissan filed a notion seeking to file
their brief late. 1In an order dated March 18, 2005 (p. 4),
the board denied the notion to accept the late filed brief
but it did hold that the response established that N ssan
had “not |lost interest in this matter.” See TBMW
§ 801.02(a) (2d ed. rev. 2004) (“It is the policy of the
Board not to enter judgnent against a plaintiff, for failure
to file a main brief on the case, where the plaintiff, in
its response to the show cause order, indicates that it has
not lost interest in the case”). No other briefs were filed
in this case although Nissan’s counsel did appear for oral
argunment on August 2, 2005.

The Record

The record consists of the notice of opposition with
status and title copies of N ssan’s registrations, the
answer, the involved application, and other papers filed by

the parties in this proceeding.
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Priority
Priority is not an issue here in view of N ssan’s
ownership of registrations for the Z and 300ZX marks. See

King Candy Co. v. Eunice King's Kitchen, 496 F.2d 1400, 182

USPQ 108, 110 (CCPA 1974).

Di scussi on

The only issue remaining for decision in this case is
whet her there is a |ikelihood of confusion. N ssan, as
plaintiff in the opposition proceeding, bears the burden of
provi ng, by a preponderance of the evidence, that there is a

I'i kel i hood of confusion. See Cunninghamv. Laser ol f

Corp., 222 F.3d 943, 55 USPQ2d 1842, 1848 (Fed. G r. 2000);

Cerveceria Centroanericana, S.A Vv. Cerveceria India Inc.

892 F.2d 1021, 13 UsP@d 1307, 1309 (Fed. Cir. 1989).
In likelihood of confusion cases, we analyze the facts

as they relate to the relevant factors set out inlIn re

Mpj estic Distilling Co., 315 F.3d 1311, 65 USPQ2d 1201, 1203

(Fed. Cr. 2003). See alsoInre E. |I. du Pont de Nenours &

Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973); and

Recot, Inc. v. Becton, 214 F.3d 1322, 54 USPQ2d 1894, 1896

(Fed. Cr. 2000).
We begin our analysis by |ooking at the parties’ goods.

Applicant’s goods are notor cars and structural parts



Qpposition No. 91155117

thereof. N ssan’s goods are autonobiles and structural
parts thereof. A “motor car” is defined® as “Chiefly Brit.
An autonobile.” Therefore, applicant’s and N ssan’s goods
are identical inasnmuch as both identifications of goods
woul d i ncl ude autonobiles and structural parts for

aut onobi | es. As in this case, when the parties’ goods are
identical, the Court of Appeals for the Federal Crcuit has
held that “the degree of simlarity necessary to support a

conclusion of likely confusion declines.” Century 21 Real

Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23

UsP2d 1698, 1701 (Fed. Cir. 1992).

Furt hernore, because applicant’s and N ssan’s goods are
bot h aut onobil es and structural parts for autonobiles, we
must presune that the prospective channels of trade and

prospective purchasers are identical. See Genesco Inc. v.

Martz, 66 USPQRd 1260, 1268 (TTAB 2003) (“G ven the in-part
identical and in-part related nature of the parties’ goods,
and the lack of any restrictions in the identifications
thereof as to trade channels and purchasers, these cl othing
items could be offered and sold to the sanme cl asses of

purchasers through the sane channels of trade”).

® The Random House Dictionary of the English Language
(unabridged) (2d ed. 1987). W take judicial notice of this
definition. University of Notre Dane du Lac v. J.C.  CGournet Food
I nports Co., 213 USPQ 594, 596 (TTAB 1982), aff'd, 703 F.2d 1372,
217 USPQ 505 (Fed. Cir. 1983).
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Next, we consider the simlarities and dissimlarities
of the marks. Nissan’s mark consists of the letter “Z.”°
Because Nissan’s Z mark is depicted in typed or standard
character form N ssan’s mark consists only of the letter
Z. A standard character or typed drawing is not limted to
any particular display. A party with a typed or standard
character drawing is claimng rights in the mark “regardl ess
of type styles, proportions, or other possible variations.”

Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 939

(Fed. Cir. 1983). On the other hand, applicant is seeking
registration for a mark that contains the letter “Z” but the
“Z" is stylized and applicant’s mark contains a design

el ement .

Applicant has admtted in its Answer (p. 2) “the
al l egations of Paragraph 9” of the notice of opposition.
Paragraph 9 reads: “Applicant has applied for registration
of a | ogo whose predom nant feature consists of the single

letter Z, flanked by wings.” Based on our review of the

® W do not separately address N ssan’s other registration for
t he mark 300zZX
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mar ks and this adm ssion, we agree that the letter “Z" is
the predom nant or dom nant elenent in applicant’s mark.
Therefore, the question is whether applicant’s “Z” mark
and design and Nissan’s typed “Z" mark are simlar in sound,
appear ance, neaning, and comrercial inpression. Palm Bay

| nports Inc. v. Veuve O icquot Ponsardin Mai son Fondee En

1772, 396 F.3d 1369, 73 USPQ2d 1689, 1692 (Fed. Cr. 2005).
Both marks are admttedly for the letter “Z. " The board has
previously addressed the issue of |ikelihood of confusion in
a case in which applicant sought registration of a stylized
letter J and opposer relied on a registration for the typed
letter J and another registration for a stylized letter J.

Textron Inc. v. Maqui nas Agricolas “Jacto” S A, 215 USPQ

162 (TTAB 1982). The board anal yzed the case | aw i nvol vi ng
other single letter marks and observed that “highly
stylized, highly contrasting |letter/design conbinations tend
to fall on the ‘no likelihood side of the adjudicative

bal ance and rather clear portrayals of the letters invol ved
in the conpared marks tend to result in “likelihood of
confusion’ findings.” 1d. at 164. One reason confusion is
|l ess likely between two highly stylized nmarks for the sane
letter is that they becone synbol marks and their
“appearance is nost significant. Synbols of this kind do

not sound.” Dianond Al kali Co. v. Dundee Cenment Co., 343

F.2d 781, 145 USPQ 211, 213 (CCPA 1965) (internal quotation
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marks omtted) (No |ikelihood of confusion between two
hi ghly stylized “d” designs).

In this case, Nissan’s mark is certainly not stylized
at all and applicant’s mark is not highly stylized. Indeed,
as applicant admts, the “Z” is the predom nant feature of
applicant’s mark.

In the Textron case, the board held that a non-stylized
letter “tends to reduce the contrast that woul d ot herw se
reinforce an inpression of distinctly different marks...
Applicant’s *J" is in script formbut, as against a non-
stylized “J,” it would seemquite |likely to confuse those
famliar with the non-stylized mark when applied on
applicant’s rel ated equi pnent products.” Textron, 215 USPQ
at 164. In the present case, N ssan’s non-styled letter Z
al so reduces the contrast between the marks and reinforces
the Z portion that is the common el enent of both marks.

As indi cated above, when the differences are not highly
stylized, confusion is nore likely. Textron, 215 USPQ at
165 (“Board finds that it is the letter "J" in applicant’s
and opposers’ marks that forns the dom nant feature and
which is nost likely to create a lasting inpression on
purchasers. Wile there are sone subordinate differences in
desi gn, we nust conclude that when the marks are visually
conpared in their entireties, the simlarities predon nate

over the differences and that confusion, n stake, or
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deception of purchasers is likely to arise fromtheir

cont enpor aneous use in commerce”); Hurst Performance, |nc.

v. Hendrickson Manufacturing Co., 199 USPQ 48 (TTAB 1978)

(Different H designs held to be confusingly simlar).

In this case, because the design in applicant’s mark is
not highly stylized and both marks contain the letter “Z”
they are capabl e of being pronounced. To the extent that
these marks are pronounced, they would be pronounced the
sane. Their neanings would also be identical, i.e., the
letter Z. While the marks are not identical in appearance,
i nasmuch as N ssan does not claima particular stylization
of the letter, it may be displayed in a style sonewhat
simlar to applicant’s. Furthernore, the wngs design is
unlikely to change the appearance to such a degree that
confusi on would be unlikely. Therefore, we concl ude that
the comercial inpressions of the marks would be simlar.

At this point, we also note that there is no evidence
that Nissan’s mark is weak or that it is fanous so these
factors do not favor either party. Also, inasnuch as
Ni ssan’s and applicant’s goods are autonobiles and
aut onobil e structural parts, the purchasers woul d obvi ously
exerci se sone care when naki ng these purchases and t hat
t hese goods woul d not normally be considered to be inpul se
purchases. This factor would support applicant. No ot her

factor significantly favors either party.
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When we consider this limted record, we are persuaded
that there is a likelihood of confusion. The goods are
i dentical and both marks consist of a promnent letter “Z.”
We concl ude that purchasers of autonobiles and autonobile
structural parts are likely to believe that the goods are
associated wwth a common source if the marks in this case
are used on the identical goods.

We add that if we had any doubts about whether there is
a likelihood of confusion, we resolve that doubt, as we

must, in favor of the opposer. Hew ett-Packard Co. v.

Packard Press, Inc., 281 F.3d 1261, 62 USP@2d 1001, 1003

(Fed. Cr. 2002) (“This court resolves doubts about the
I'i kel i hood of confusion against the newconer because the
newconer has the opportunity and obligation to avoid

confusion with existing marks”); In re Hyper Shoppes (Chio),

Inc., 837 F.2d 463, 6 USPQ@2d 1025, 1026 (Fed. G r. 1988).

Deci sion: The opposition is sustained.
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