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Opi nion by Holtzman, Adm nistrative Trademark Judge:

Jewelry Design & Repair, Inc., (applicant) has filed an
application to register the mark shown bel ow on the Princi pal
Regi ster for "retail store services and online retail store
services featuring jewelry and rel ated products; auctioneering

services and online auction services featuring jewelry and
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rel ated products."?

Jewelbid

Ni kki Stark (opposer) filed an opposition to registration of
the above mark.? 1n the notice of opposition, opposer alleges
that since at |east as early as January 1998 opposer has used the
mark JEVELBIZ in the form shown below for retail sales of jewelry
and rel ated products, online retail store services featuring
jewelry and rel ated products, and auction sales featuring jewelry

and rel ated products.

Jewelbiz

Opposer all eges that applicant's mark so resenbl es opposer's
previ ously used mark shown above that, when used in connection
wth applicant's services, applicant's mark will be likely to
cause confusion, m stake or deception.

Applicant, in its answer, denies the salient allegations in
the opposition. In addition, applicant affirmatively asserts

that the word "JEWELBI Z" in opposer's mark is generic and/or

! Application Serial No. 76383548 filed on March 19, 2002, based on an
all egation of a bona fide intention to use the mark in conmerce.

2 Mpplicant incorrectly argues in its brief on the case that the

opposi tion which was due by a granted extension of tinme on March 10,
2003 was untinely filed on March 11, 2003. The opposition was filed by
a certificate of mailing dated March 6, 2003 and thus was tinely.
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descriptive, and as such is entitled to a narrower scope of
protection.

The record includes the pleadings, the file of the
i nvol ved application, and opposer's evidence consisting of the
testinony depositions (wth exhibits) of N kki Stark, opposer,
and Susan Rose, one of opposer's custoners; and, by stipulation
of the parties, the declarations (with exhibits) of N kki Stark,
Leslie Segal, a principal of Addison Design Conpany, and John
Langone, a website designer. Applicant did not take testinony or
i ntroduce any ot her evidence.

Both parties filed briefs and an oral hearing was held on
March 30, 2005.

Opposer has clearly established use of her pleaded JEWELBI Z
(and design) mark in connection with online retail store services
featuring jewelry and auction sales of jewelry prior to the March
19, 2002 constructive use date of applicant's intent-to-use
application. Applicant has not argued ot herw se, and noreover
specifically stated at the oral hearing that applicant does not
di spute opposer's priority. Al t hough applicant asserted in its
answer that opposer's mark is descriptive or generic, it did not
submit any evidence to support that contention. W find that
opposer's mark i s suggestive, not descriptive or generic, and
therefore that opposer established trademark rights in the mark

as of the time she began using it.
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Thus, we turn to the question of |ikelihood of confusion.
Qur determ nation under Section 2(d) is based on an anal ysis of
all of the probative facts in evidence that are relevant to the
factors bearing on the |ikelihood of confusion issue, including
the simlarities of the marks and the simlarities of the
services. Inre E.I. du Pont de Nenmours & Co., 476 F.2d 1357,
177 USPQ 563 (CCPA 1973).

Wth respect to the services, as noted above, opposer uses
her mark in connection with online retail store services
featuring jewelry and auction sales featuring jewelry. These
services are identical, or legally identical, to applicant's
services which include retail store services and online retai
store services featuring jewelry, and online auction services
featuring jewelry. Moreover, the purchasers and channel s of
trade for these services are identical or overlapping. Both
parties offer, or will offer, their retail sales and auction
services over the Internet to the general public.

Thus, we turn to the marks, keeping in mnd that when marks
woul d appear on identical services, as they do here, the degree
of simlarity between the marks necessary to support a finding of
i kely confusion declines. Century 21 Real Estate v. Century
Life, 970 F.2d 874, 23 USPQ@2d 1698 (Fed. G r. 1992).

In support of its position that the marks are not simlar,

applicant argues that the marks are different in sound, noting



Qpposition No. 91155798

that applicant's mark ends with a "D' and opposer's mark ends
with a "Z"; that the marks have different nmeani ngs and overal
commercial inpressions, in that applicant's mark "is of bidding
on jewelry to purchase it at auction, and opposer's mark of a
generic jewelry business"” (Brief, p. 5); and that the marks are
different in appearance. 1In this regard, applicant states:

Qpposer's mark is presented in a solid black italicized

font. The letters in Opposer's nmark are nore rounded

and fanciful than the letters in Applicant's mark. The

"I" in Opposer's mark is dotted with a | arge genstone.

Qpposer's mark ends [in] the letter "Z" which is

presented with a curved bottomgiving it is [sic] very

di stinctive appearance.

Applicant's mark is presented in a vertical font with a

shadow effect on the letters. The first letter in

applicant's mark, "J", drops down bel ow the rest of the

mark. The "1" in Applicant's mark is dotted with a

smal | crown.

It is well settled that marks nust be conpared in their
entireties, not dissected into conponent parts and the m nute
details of each part conpared with other parts. Genesco Inc. v.
Martz, 66 USPQ2d 1260 (TTAB 2003). Wen marks are closely
exam ned on a side-by-side basis, differences in the marks, no
matter how insignificant, are easy to discern. However, a side-
by-side conparison is not the test. In the normal marketing
envi ronnment, purchasers would not usually have an opportunity to

exam ne marks in mnute detail. Furthernore, the average

purchaser is not infallible in his recollection of trademarks and
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often retains only a general overall inpression of marks that he
may previously have seen in the marketplace. 1In re Micky Duck
Mustard Co., 6 USPQ2d 1467 (TTAB 1988). Thus, it is the overal

i npression of the marks derived fromviewing the marks in their
entireties that is controlling. See Dan Robbins & Associ ates,
Inc. v. Questor Corporation, 599 F.2d 1009, 202 USPQ 100 ( CCPA
1979). See also E. 1. Du Pont de Nenpburs & Co. v. Yoshida Int'l,
Inc., 393 F.Supp. 502, 185 USPQ 597, 603 (EDNY 1975) (overly
anal yti cal approach with close attention to specific differences
is less inportant than the overall inpression of general
simlarity.)

When opposer's mark JEWELBI Z (and design) and applicant's
mar k JEVELBI D (and design) are considered in their entireties and
as they would be encountered in the marketplace, we find that
the overall simlarities in the marks far outweigh the
di fferences.

The ternms JEVELBI D and JEVELBIZ are simlar in sound. 1In
fact, the sound is identical up to the last letter of the |ast
syllable in these three-syllable marks. Mreover, the letters
"D' and "Z" sound simlar when the marks are spoken, and if they
are not clearly and distinctly pronounced, the difference nay not
be noticed at all.

It has been held that simlarity in sound al one may be

sufficient to support a finding of |likelihood of confusion. See
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Krim Ko Corp. v. Coca-Cola Co., 390 F.2d 728, 156 USPQ 523, 526
(CCPA 1968). Nevertheless, these marks are also simlar in
appearance. The marks are constructed the sane way. JEWEL is
the first word in each mark. That word is conbined with "Bl Z" or
avisually simlar term"BID' to forma single term The design
formats are also simlar. Both marks have nodestly stylized
lettering with the first letter "J" appearing in upper case form
and the remaining letters in |lower case form Neither mark is so
dramatically stylized that it stands out fromthe other in any
menor abl e way. The npst noticeable difference is the design
conponent. In applicant's mark that design is a relatively snal
size crown and in opposer's mark a relatively |arge size
genstone. But when these designs are viewed in the context of
the marks as a whole, the differences becone | ess significant.
The designs appear in the sane place in each mark, above the
second word "BIZ" in opposer's mark and the second word "BID' in
applicant's mark, and they are both used in place of a dot over
the "I'" in those words. It is this overall visual inmage that is
likely to be renenbered by purchasers when seeing the marks at
different tinmes in connection with identical services, not the
specific differences in the designs.

As to neaning, the words "bid" and "biz" have rel ated
connotations, particularly in relation to the parties' auction

services. The word "biz" is defined as a slang or shortened term
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for "business" which in turn is broadly defined as "comerci al
activity involving the exchange of nmoney for goods or services."?
The term"bid" refers to a specific type of comrercial activity,
that is, the "offer of a particular anmount of noney for sonething
at an auction."* Thus, JEWELBIZ and JEWELBI D woul d be perceived
as conceptually simlar terns in relation to these identical
services and the crown and genstone designs, both suggestive of

"Jewels,” would reinforce that concept.

The marks convey simlar overall conmercial inpressions, and
if the specific differences in applicant's mark are noted or
remenbered at all, they are likely to suggest a different version
of opposer's mark rather than a different source for the
servi ces.

Opposer has not denonstrated that her mark JEWELBI Z (and
design) is strong or well known. Qpposer argues that the mark
has been in use for at |least five years. However, evidence of
use alone, particularly use for the relatively short period of
five years, is insufficient to show public recognition of the
mar K.

On the other hand, applicant has not submtted any evi dence

of third-party uses of simlar marks, or any other evidence to

3 W take judicial notice of the definitions of "biz" and "business"
appearing in the Mcrosoft Encarta Coll ege Dictionary (2001) at pages
143 and 190.

“1d. at page 135.
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show that the mark is weak in the relevant market or entitled to
only a narrow scope of protection.?®

We recogni ze that opposer's mark JEWELBI Z (and design) is
suggestive of opposer's services, and therefore not entitled to
t he broadest scope of protection. However, the mark is at | east
entitled to protection fromregistration of applicant's very
simlar mark for identical services. See, e.g., King Candy Co.
v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108, 109
(CCPA 1974) (likelihood of confusion is to be avoided as much
bet ween weak marks as between strong marks).

Appl i cant argues that because jewelry is expensive,
purchasers of these goods are likely to be sophisticated and
exercise a great degree of care in their purchasing deci sions.

W note Ms. Stark's testinony that nost, if not all, of the

° Applicant subnmitted for the first tinme with its brief copies of a
nunber of third-party registrations for marks that include "biz" and
"bid." Applicant argues that this evidence "denonstrate[s] that narks
whi ch contain a common el enent and are for sinilar goods and services
can co-exist on the trademark register if one mark contains -BID and
the other contains -BlZ. " (Brief, p. 6.) Opposer has properly
objected to this evidence as untinely and we sustain the objection.
Furthernore, even if these registrations were of record they woul d not
be probative on the question of whether the narks herein are likely to
cause confusion. Third-party registrations are not evidence of the use
of the marks therein, or that the marks co-exi st wi thout confusion in

t he marketpl ace. See Conde Nast Publications Inc. v. Mss Quality
Inc., 507 F.2d 1404, 184 USPQ 422 (CCPA 1975); and AMF Inc. v. Anerican
Lei sure Products Inc., 474 F.2d 1403, 177 USPQ 268 (CCPA 1973). W

al so note that none of the marks in these third-party registrations is
simlar to the marks herein, and sone are not even constructed the sane
way. Moreover, for the npost part, the "pairs" of "biz" and "bid" marks
in these registrations are not even for goods and services that are
simlar to each other, |let alone the sane.
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jewelry itens she sells cost nore than $100, and that about half
of the items sell for nmore than $500.

There are two problens with applicant's argunent. One is
that its identification is not restricted to sal es of expensive
jewelry. "Jewelry" includes costune itens which may be priced
very inexpensively, and therefore m ght well be purchased on
i mpul se. Second, applicant seeks to register its mark for retai
and online retail store services and auction services, not for
jewelry per se. Even if consuners deliberate in making their
jewelry purchases, they nay not exercise the sanme degree of care
when it conmes to the store or website where they shop or bid. In
any event, even careful purchasers of expensive goods can be
confused as to source where, as here, the marks are very simlar
and the services are identical. See In re Research Trading
Corp., 793 F.2d 1276, 230 USPQ 49, 50 (Fed. Cr. 1986) citing
Carlisle Chemcal Wrks, Inc. v. Hardman & Hol den Ltd., 434 F. 2d
1403, 168 USPQ 110, 112 (CCPA 1970) ("Human nenories even of
di scrimnating purchasers...are not infallible.").

In view of the simlarity of the marks, and because the
services as well as the trade channels and purchasers for the
services are identical, we find that confusion is |ikely.

Deci sion: The opposition is sustained and registration to

applicant is refused.
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