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Opi ni on by Kuhl ke, Adm nistrative Trademark Judge:

Applicant, Atrium Biotechnol ogies Inc., seeks
regi stration of the mark ATRI UM Bl OTECHNOLOG ES (i n standard
character form BIOTECHNCOLOG ES di scl ai med) for goods
ultimately identified in the application as “active
ingredients for use in the manufacture of cosnetics and skin
care products, nanely, natural matrix netall oprotease

inhibitors, natural protein extracts and natural protein



Qpposition No. 91157453

concentrates; active ingredients for use in the manufacture
of nutritional supplenents, nanely, liquid cartil age
extracts” in International Cass 1 and “nutritional
suppl enments made from shark cartilage extracts, anim
extracts and plant extracts, not for nedical use” in
| nternational Cass 5.1

Qpposer, Atrium Medi cal Corporation, opposed
registration of applicant’s mark, on the grounds that, as
applied to applicant’s goods, the mark so resenbl es

opposer’s previously used and regi stered mark ATRIUM for “a
w de range of nedical products, biomaterials and devices,

i ncl udi ng products and devices that are used in cardi ol ogy,
general and cardi ovascul ar surgery, and cosnetic surgery and
bi omaterials of polytetrafluoroethylene (PFTE)” as to be

likely to cause confusion, to cause m stake, or to deceive

under Trademark Act Section 2(d), 15 U.S.C. §1052(d).?2

! Serial No. 76155687, filed October 27, 2000, originally filed
under Sections 1(b) and 44 of the Trademark Act alleging a bona
fide intention to use the mark and a claimof priority of Cctober
10, 2000 under Section 44(d). Trademark Act Sections 1(b) and 44
15 U. S.C. 81051(b) and 81126(d). The application was subsequently
anended to all ege use under Section 1(c) with January 1, 2000 as
the date of first use and first use in comerce. Trademark Act
Sections 1(a) and 1(c), 15 U.S.C. 81051(a) and 81051(c).

2 The notice of opposition also references a possible claim of

di l ution under Section 43(c) of the Trademark Act. However, this
claimwas not sufficiently pleaded. Opposer, inter alia, did not
plead that its mark is fanbus. Moreover, opposer did not pursue
this claimin its brief. In view thereof, the Board considers
any possible dilution claimto have been wai ved.
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Applicant filed an answer by which it denied the
salient allegations of the notice of opposition.

The evidence of record consists of the pleadings herein
and the file of the opposed application. |In addition,
opposer submtted, under a notice of reliance, a status and
title copy of opposer’s pleaded registration and applicant’s
responses to opposer’s first set of interrogatories,

i ncl udi ng docunents referred to in responses under Rule
33(d).% Applicant did not take any testinony, submit
evidence, or file a brief.

The pl eaded registration, in full force and effect and
owned by opposer, is summarized as foll ows:

Regi stration No. 2629732 for the mark ATRIUM (in

standard character form for “nmedical devices,

nanmel y thoracic drai nage coll ection and

aut ot ransfusi on devi ces and tubi ng appar at us;

anti coagul ant sol utions; thoracic and nedi asti nal

catheters; blood bags; IV pole attachnents for

chest drains; vascular grafts; vascular graft

tunnelers, tips and extension rods, and graft

i nsertion devices; surgical nesh; facial

prosthetic inplants; and cl osed wound drai nage

apparatus” in International Cass 10, filed

January 10, 1999, issued COctober 8, 2002.

Because opposer has nmade its pleaded registration of

record by way of notice of reliance, opposer has established

®In addition to its registration opposer pleaded two
applications; however, these applications were not made of
record. Although applicant adnmitted in its answer that opposer
is the record owner of the applications, these adm ssions have
little probative value. See Lasek & MIler Ass. v. Rubin, 201
USPQ 831, 833 n. 3 (TTAB 1978) (petitioner’s application file is
proof only of filing, not of any facts alleged in the
application).
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its standing to oppose registration of applicant’s mark and
its priority is not in issue. See King Candy Co., Inc. v.
Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108

( CCPA 1974).

Qur |ikelihood of confusion determ nation under Section
2(d) is based on an analysis of all of the probative facts
in evidence that are relevant to the factors set forth in In
re E. |I. du Pont de Nenoburs and Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973). See also, Inre Majestic Distilling Co.,
Inc., 315 F.3d 1311, 65 USPQR2d 1201 (Fed. G r. 2003).

In any likelihood of confusion analysis, however, two
key considerations are the simlarities between the nmarks
and the simlarities between the goods and/or services. See
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ@2d 1531 (Fed. Cr
1997).

We first note that opposer did not present any evidence
regarding its alleged common law rights in the mark ATRI UM
and our determnation here is made only as to the mark and
goods listed in the pleaded registration.

We begin our analysis with the first du Pont factor,
i.e., whether applicant’s mark and opposer’s mark are
simlar or dissimlar when conpared in their entireties in

ternms of appearance, sound, connotation and commerci al
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inpression. W nake this determ nation in accordance with
the following principles. The test, under this du Pont
factor, is not whether the marks can be distingui shed when
subjected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their overal
commerci al inpressions that confusion as to the source of
the goods offered under the respective marks is likely to
result.

Applicant’s mark, ATRI UM Bl OTECHNOLOG ES, and opposer’s
mar k, ATRIUM are depicted in standard character form The
marks are simlar in sound and appearance in that the first
word in applicant’s mark is identical to and incorporates
the whol e of opposer’s mark. Moreover, we find that the
word ATRIUM is the dom nant part of applicant’s mark. W
take judicial notice of the followi ng definition of the word
Bl OTECHNOLOGY: *

1. The use of mcroorgani sns, such as bacteria or

yeasts, or biological substances, such as enzynes,

to performspecific industrial or manufacturing

processes. Applications include the production of

certain drugs, synthetic hornones, and bul k

foodstuffs as well as the bioconversion of organic

waste and the use of genetically altered bacteria

in the cleanup of oil spills.

2. The application of the principles of

engi neering and technology to the |life sciences.

The Anerican Heritage Dictionary of the English
Language (4'" ed. 2000).

* University of Notre Dame du Lac v. J.C. Gourmet Food I|nports
Co., 213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983) (Board may take judicial notice of
dictionary definitions).
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W note that the term BI OTECHNOLOG ES has been
di sclaimed and this definition further supports a finding
that the dom nant part of applicant’s mark is the term
ATRI UM

As to connotation, we take further judicial notice of
the follow ng definition of the word ATRI UM

Anat ony. A body cavity or chanber, especially

ei ther of the upper chanbers of the heart that

recei ves blood fromthe veins and forces it into a

ventricle. The Anerican Heritage Dictionary of
the English Language (4'" ed. 200).

Certainly, this neaning would not be | ost on potenti al
pur chasers of opposer’s goods. Moreover, rather than
serving to distinguish the marks, the connotation of the
term Bl OTECHNOLOG ES rel ates to the rel evant definition of
ATRIUM i n opposer’s mark in that both words have neani ngs
pertinent to the medical or health fields.

Therefore, despite the addition of Bl OTECHNOLOQ ES to
applicant’s mark, the comercial inpression and general
connotation of these marks create confusingly simlar marks
such that the simlarities outweigh the differences. W
conclude that the parties’ marks are substantially simlar.

Next we consider the second, third and fourth du Pont
factors, i.e., the simlarities between opposer's and
applicant's goods and the simlarities between opposer's and
applicant's trade channels and cl asses of purchasers of

t hese goods. We nust nake our determ nations under these
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factors based on the goods as they are recited in the
application and registration, respectively. See In re
El baum 211 USPQ 639 (TTAB 1981).

The goods need not be identical or directly conpetitive
in order for there to be a likelihood of confusion. Rather,
the respective goods need only be related in sone manner or
the conditions surrounding their marketing be such that they
coul d be encountered by the sanme purchasers under
circunstances that could give rise to the m staken beli ef
that the goods cone froma conmon source. In re Martin's
Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289
(Fed. Cir. 1984). However, if the goods are not related or
mar keted in such a way that they would be encountered by the
sane persons in situations that would create the incorrect
assunption that they originate fromthe sanme source, then
even if the marks are identical, confusion is not |ikely.
Shen Mg Co. v. Rtz Hotel Ltd., 393 F.3d 1238, 73 USPQd
1350 (Fed. Gir. 2004).

The parties’ goods are obviously different and opposer
does not argue to the contrary. 1In addition, there is no
evi dence or argunent to support a finding that they woul d be
conpetitive or even conplenentary. The crux of opposer’s
argunent is that the word Bl OTECHNOLOGE ES in applicant’s
mark inplies the goods cone from “a sophisticated

manuf act urer and researcher that did serious work on the
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ef fect on the human body or substances, that could be
i ncorporated into cosnetics and skin care products and into
nutritional supplenents,” and that the products travel in
the sanme channels of trade and there is an overlap in the
custoner base. More specifically, opposer argues that the
evi dence shows that applicant “is applying the mark [ ATRI UM
Bl OTECHNOLOG ES] to products that are directed to, anong
ot hers, the ‘pharmaceutical’ industry [and] [t]he class of
custoners for its nutritional supplenents it describes as
‘“heal thcare practitioners.”” Br. p. 6. Opposer points to
applicant’s responses to opposer’s interrogatories wherein
appl i cant described the nature of its business in the
foll ow ng manner:

The atriumgroup is a fully integrated val ue-added

devel oper and supplier of specialty chem cals and

active ingredients to the cosnetic, fine

chem cal s, pharmaceuticals and nutrition

i ndustri es.

In response to another interrogatory, applicant

identified its class of customers as:

For cosnetic ingredients: cosnetic product
manuf act ur ers.

For nutritional supplenments: healthcare
practitioners.

Opposer argues that “This reference again to ‘health
care professionals’ nmakes it clear that the products |isted
in Applicant’s identification of goods are not routine

consuner products,” thus “The simlarity of marketing
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channel s is apparent since Applicant’s products are provided
to, inter alia, the pharmaceutical industry and to health
care professionals.” Br. p. 7. Opposer further states

t hat :

Regi strant’ s goods are nedi cal devices. The

pharmaceutical industry is a part of the nedical

worl d, and so are health care professionals.

Wil e the products have different physical

characteristics, the market for all of them

includes the nedical world. It would not be out

of place for a provider of anticoagul ant

solutions, surgical nesh, and facial prosthetic

inplants (all listed in Qpposer’s registration) to

be al so a source of nutritional and personal care

products with active ingredients based on

bi ot echnol ogy. Br. p. 7.

Opposer concl udes that the additional word
Bl OTECHNOLOGQ ES in applicant’s mark “enphasi zes the nature
of Applicant’s goods as pharmaceutically oriented and health
care professional oriented, making themclose to the nedical
products |isted by Opposer in its registration of ATRIUM”
| d.

The goods in opposer’s registration are highly
speci ali zed products for use in nedical/surgical procedures.
By contrast, applicant’s goods in International Class 1 are
ingredients sold to manufacturers of cosnmetics, skin care
products and nutritional supplenents. Wile the nutritional
suppl ements are apparently sold to healthcare practitioners,
the nature of these goods are so vastly different from

opposer’s goods, nore would be needed in the record to

establish that use of simlar marks on these goods could
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give rise to the m staken belief that the goods cone froma
common source. Moreover, opposer has not established by a
preponderance of the evidence that conditions surroundi ng
their marketing are such that they could be encountered by
t he sane purchasers under circunstances to create a

l'i kel i hood of confusion. Opposer has not shown that the
parties’ respective goods travel in the sanme channel s of
trade. Specifically, opposer has not shown or argued that
its goods are sold to healthcare practitioners or the

phar maceuti cal industry. Opposer nerely states that its
goods are nedi cal devices and both parties sell their goods
in “the nmedical world.” That is sinply too broad of a
characterization to be neani ngful for purposes of our
analysis. Nor is there evidence to support opposer’s
statenent that it “would not be out of place for a provider
of anticoagul ant solutions, surgical nesh, and facial
prosthetic inplants (all listed in Opposer’s registration)
to be also a source of nutritional and personal care
products with active ingredients based on biotechnol ogy.”
We further note that opposer’s goods are not ordinary
consuner itens which would be purchased without a great deal
of care, by ordinary consuners. Rather, these goods woul d
be purchased with a higher degree of care by sonmewhat

sophi sticated purchasers. Simlarly, at least as to the

purchasers of applicant’s goods as identified in

10
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International Class 1 and the healthcare providers that
woul d be included in the class of purchasers of applicant’s
nutritional supplenents, the purchase would be made with
sone care. In view thereof, and notw thstandi ng the
simlarity of the marks, the differences in these goods, as
identified in the application and registration, are too
great to find a |ikelihood of confusion w thout evidence to
support such a concl usi on.

Thus, in view of our finding that opposer has not shown
by a preponderance of the evidence that the goods are
rel ated or that the channels of trade and custoner base
overlap, we conclude that the evidence of record as it
pertains to the relevant du Pont factors does not support a
finding of |ikelihood of confusion as to the mark in
opposer’s Registration No. 2629732. See Shen Mg Co. V.
Ritz Hotel Ltd., supra; Kellogg Co. v. Pack’ em Enterprises
Inc., 951 F.2d 330, 21 USPQ2d 1142 (Fed. Cir. 1991) (any
single factor may play a domnant role in a confusion
anal ysi s) .

Deci sion: The opposition is dism ssed.
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