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By the Board:

An application has been filed by Debra Roy for the mark
| NSPI RI NGS for “preprinted cards bearing sayings, prayers or
notivati onal nessages sold individually or as a set and
capabl e of being assenbled or bound together” in C ass 016.1
The application has been opposed by Inspiration Software,
Inc., claimng priority of use and ownership of two federal
regi strations for | NSPIRATION for conputer prograns and

conput er education.2 Qpposer alleges that applicant’s use

1 Serial No. 76458575, filed October 16, 2002, alleging a bona
fide intention to use the mark in conmerce.

2 Opposer clains ownership of U S. Reg. No. 1768514, issued on
May 4, 1993, renewed on April 19, 2003, for “conputer prograns in
the field of idea devel opnment through visual diagrammi ng,
outlining and text creation” in Class 009; and U S. Reg. No.
1864117, issued on Novenber 22, 1994, Section 8 & 15 affidavits
filed on June 30, 2000, for “computer education training” in

G ass 041.



of INSPIRINGS in connection with the identified goods is
| i kely to cause confusion, m stake, or deception with its
mark. Applicant denied all the salient allegations.

This case now conmes up on applicant’s notion for
summary judgnent, filed June 28, 2004. As grounds for the
summary judgnent notion, applicant states that because
opposer has not answered her requests for adm ssions, such
requests are deened admtted thereby renoving any genuine
issue of material fact that there is likely to be any
confusion between the parties’ respective marks and their
goods and services. |In support of this notion, applicant
submtted, inter alia, copies of the requests for adm ssions
she served on opposer stating that they had not been
responded to.

In response to the notion, opposer states that,
al though it has not answered the requests for adm ssions,
there still remain genuine issues of material fact, nanely,
“the following LOC factors: simlarity of the marks,
goods/ servi ces, trade channels, strength of the mark, and
applicant’s intent in choosing the mark” (Brief at pp 1-2).
No evi dence was submtted in support of opposer’s position.

If a party on which requests for adm ssion have been
served, fails to file a tinely response thereto, the
requests will stand admtted unless the party is able to

show that its failure to tinely respond was the result of



excusabl e neglect; or unless a notion to w thdraw or anmend
the adm ssions is filed pursuant to Fed. R Cv. P. 36(b),
and is granted by the Board. Responses to requests for
adm ssi ons nust be served within 30 days after the date of
service. Fed. R Cv. P. 36(a) and 37 CFR 8§ 2.120(a).

There is no argunent that opposer has not answered the
requests for adm ssions and has not requested w thdrawal or
anendnent of the adm ssions. Fed. R Cv. P. 36(a) provides
that a matter is admtted unless a response is tinely served
or “the [Board] on notion permts wthdrawal or anendnent of
the adm ssion”.3 1In that opposer has not responded to
applicant’s requests for adm ssions, nor filed a notion to
wi t hdraw or anend those adm ssions, those matters are
“conclusively established”. Fed. R Gv. P. 36(b).

We turn now to applicant’s notion for summary judgnent.
A notion for sunmmary judgnent is a pretrial device to
di spose of cases in which “the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine

issue as to any material fact and that the noving party is

3 The Board may not sua sponte w thdraw or ignore adm ssions

wi thout a nmotion to withdraw or amend. See Anerican Autonobile
Ass’'n (Inc.) v. AAA Legal dinic of Jefferson Crooke, P.C , 930
F.2d 117, 19 USPQd 1142, 1144 (5'" Gir. 1991). Further, a party
may not be relieved of the wuntineliness of its response when the
reasons for failing to tinely respond do not constitute excusable
neglect. See Hobie Designs Inc. v. Fred Hayman Beverly Hills
Inc., 14 USPQ2d 2064, 2064 n.1 (TTAB 1990).



entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). The burden of the noving party nust denonstrate the
absence of any genuine issue of material fact by show ng
“that there is an absence of evidence to support the
nonnmovi ng party’s case.’ Celotex Corporation v. Catrett, 477
U S 317, 325 (1986). The noving party, having net the
initial burden of informng the Board of the basis for the
notion requires the nonnoving party to go beyond the

pl eadi ngs and designhate specific facts show ng that there is
a genuine issue for trial. Celotex supra at 324.

In this case, applicant submtted in support of her
notion, inter alia, a copy of the requests for adm ssions
sent to opposer, photocopies of opposer’s registrations and
a printout fromthe USPTO TESS dat abase of third-party
mar ks. Qpposer has not submtted any evidence in support of
its assertion that there are genuine issues of fact.

Qpposer argues that applicant’s notion fails because
there is “no testinonial support for its assertion that
there are no genuine issues of material fact” (opposing
brief at p. 2); that opposer disagrees with the assertion
that its adm ssions are deened adm tted because applicant’s

attorney “has not communi cated with opposer’s counsel ”4

4 There is no burden on applicant to contact opposing counsel
outside the context of a motion to conpel. QOpposer’s duty to
cooperate operates under the Federal Rules of Civil Procedure.
Appl i cant has chosen not to file a notion to conpel, but rather a
nmotion for summary judgnent. It is further noted that discovery



(id.); and that all of the |ikelihood of confusion factors
are still genuine issues of material fact to be determ ned.

At the outset, opposer is advised that for purposes of
summary judgnent, an adm ssion to a request for adm ssion
wi Il be considered by the Board if a copy of the request for
adm ssion and the adm ssion, or a statenent that the party
fromwhi ch an adm ssion was requested failed to respond
thereto, is submtted. 37 CFR § 2.127(e)(2). Thus, view ng
t he evidence of record, nanely the adm ssions, and any
i nferences which may be drawn fromthe underlying undi sputed
facts in the light nost favorable to opposer, applicant has
established: (1) that the marks as used by the parties, in
connection with the identified goods and services, are
different (RIA 15); (2) that the marks thensel ves are
different, in appearance and neaning (R'A 4, 5 6, and 14);
(3) that the goods and services sold under the marks are
different (RRA 1, 8, 9 and 10); (4) that the respective
goods and services offered under the marks are unrel ated
(RFA 8); and (5) that the goods and services are sold in
different channels of trade (R A 11).

On the other hand, opposer has failed to denpbnstrate
that there are genuine issues of material fact and that

applicant is not entitled to judgnent. See O de Tynme Foods

closed on April 27, 2004 and opposer has provided no reason for
its failure to cooperate.



Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQ2d 1542 (Fed.
Cr. 1992).

The Board agrees that there are no genui ne issues of
material fact to be determned. As stated by the Suprene
Court in Cel otex:

The plain | anguage of Rule 56(c) mandates the
entry of summary judgnent, after adequate tine for
di scovery and upon npotion, against a party who
fails to make a showi ng sufficient to establish
the exi stence of an elenment essential to that
party’s case, and on which that party will bear
the burden of proof at trial. |In such a
situation, there can be ‘no genuine issue as to
any material fact’, since a conplete failure of
proof concerning an essential element of the
nonnovi ng party’s case necessarily renders al
ot her facts immuaterial.

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23
(1986) .

Even if we were not to consider the deenmed adm ssions
for failure of opposer to respond, we would find that there
are no genuine issues of material fact, that is, there is no
genui ne issue that the respective marks are different in
sound, appearance and neaning; and that there is no genuine
i ssue that the respective goods and services (preprinted
cards vs. conputer prograns and conputer education services)
are very different and would be offered in conpletely
di fferent channels of trade to different classes of

pur chasers.



Accordingly, applicant’s notion for summary judgnent is
hereby granted. The opposition is hereby dism ssed with
prej udi ce.

. 000.



