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Qpi nion by Quinn, Admnistrative Trademark Judge:
An application was filed by Spartan Chem cal Conpany,

Inc. to register the mark shown bel ow

(] -

sSnine

»l

for “floor finishing preparations.

L Application Serial No. 78247599, filed May 9, 2003, based on an
all egation of a bona fide intention to use the mark in conmerce.
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Centraz Industries, Inc. opposed registration under
Section 2(d) of the Trademark Act on the ground that
applicant’s mark, when applied to applicant’s goods, so
resenbl es opposer’s previously used and regi stered mark | CE

SHI NE for “floor finishing preparations”?

as to be likely to
cause confusi on.

Applicant, in its answer, denied the salient
all egations of |ikelihood of confusion.

The record consists of the pleadings; the file of the
i nvol ved application; and trial testinony, with rel ated
exhi bits, taken by each party. Both parties filed briefs,
and both were represented by counsel at an oral hearing held
before the Board.

Opposer, according to the testinony of its president,
Dennis MIller, is a manufacturer of cleaning and specialty
products, including a line of floor products intended
primarily for comercial, institutional and office use. 1In
1989, opposer launched a floor care product |ine under marks
and trade dress relating to an ice/polar thene, including
| CE SHINE brand fl oor finishing preparations used to shine
any tile floor surface. Qpposer’s floor products now are
available for sale directly from opposer through its

Internet web site, but until this recent change, the

products were sold solely through distributors. End users

2 Registration No. 2862422, issued July 13, 2004.
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of the products include retail stores, schools and offices.
The products are advertised mainly in trade journals and
t hrough i ndustry-w de bulletins.

Appl i cant, according to Mel anie Mance, applicant’s
assi stant advertising nmanager, is engaged in the formulation
and manufacture of specialty maintenance cl eani ng products
for the industrial and institutional markets. The products
i nclude I SHINE brand floor finishing preparations that are
sold through distributors. The products are advertised in
trade publications and through appearances at trade shows.
Al t hough the involved application is based on an intention
to use the mark in comerce under Section 1(b), and no
anendnent to allege use was filed, Ms. Mance testified that
appl i cant commenced use of the mark in 2003. Applicant’s
total sales under the | SHI NE mark have exceeded $2 million
for the |last two years, and advertising expenditures during
that time have totall ed approximtely $100, 000.

In view of opposer’s ownership of a valid and
subsisting registration, there is no issue regarding
opposer’s priority. King Candy, Inc. v. Eunice King' s
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).
Thus, the only issue to decide herein is |ikelihood of
conf usi on.

Qur determ nation under Section 2(d) is based on an

analysis of all of the facts in evidence that are rel evant
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to the factors bearing on the |ikelihood of confusion issue.
Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 ( CCPA 1973).

In any likelihood of confusion analysis, tw key
considerations are the simlarities or dissimlarities
between the marks and the simlarities or dissimlarities
bet ween the goods. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). These,
and other du Pont factors deened pertinent in the proceeding
now before us, are discussed bel ow.

Wth respect to the goods, as often stated, Board
proceedi ngs are concerned with registrability and not use of
a mark and, thus, the common identification of goods in the
registration and application herein franes the issue.

Cunni ngham v. Laser CGolf Corp., 222 F.3d 943, 55 USPQ2d 1842
(Fed. Cir. 2000); and Canadi an I nperial Bank of Commerce v.
Wells Fargo Bank, N. A, 811 F.2d 1490, 1 USPQ2d 1813 ( Fed.
Cir. 1987). Both products are identified as “floor
finishing preparations.” As identified, the goods are

|l egally identical for purposes of our |ikelihood of
confusion determ nation. This factor weighs heavily in
opposer’s favor.

As established by the record, both parties’ products
are sold to commercial and institutional custoners. In at

| east four cases, the same distributors handl e both of the
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products sold under the ICE SHINE and | SHINE marks. It is
reasonable to assune that the parties’ comrercial and
institutional custoners will be relatively sophisticated in
meki ng their purchases of cleaning products, including floor
finishing preparations.

We al so note, however, that the identifications of
goods are not limted to commercial and institutional
custonmers. Octocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cr
1990). In the absence of any limtations in the parties’
identifications of goods, we nust presune that the goods
move through all reasonable trade channels for such goods to
all usual classes of consuners for such goods. Schieffelin
& Co. v. Mol son Conpanies Ltd., 9 USPQ2d 2069, 2073 (TTAB
1989); Morton-Norw ch Products, Inc. v. N Siperstein, Inc.,
222 USPQ 735, 736 (TTAB 1984); and In re El baum 211 USPQ
639, 640 (TTAB 1981)[“[Where the goods in a cited
registration are broadly described and there are no
limtations in the identifications of goods as to their
nature, type, channels of trade or classes of purchasers, it
is presuned that the scope of the registrati on enconpasses
all goods of the nature and type described, that the
identified goods nove in all channels of trade that woul d be
normal for such goods, and that the goods woul d be purchased

by all potential custoners.”]. Accordingly, in addition to
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the trade channels nentioned above, it nust be presuned that
the parties’ goods wll also be sold in retail outlets Iike
grocery stores, drug stores and warehouse nerchandi sers.
Likewise, it is presuned that the goods will be purchased by
ordi nary consuners, enploying nothing nore than ordinary
care in their purchasing decision.

The factors of simlar trade channels and cl asses of
purchasers generally weigh in favor of opposer. In the case
of the parties’ commercial and institutional custoners,
their sophistication in making purchasi ng deci sions wei ghs
in applicant’s favor. The factor of conditions under which
and buyers to whom sales are made is, therefore, neutral, as
sone custoners woul d be sophisticated in their purchasing
deci sions, while others m ght not.

The parties have focused the bulk of their attention on
the crux of this controversy, nanely, the first du Pont
factor involving the simlarities/dissimlarities between
the marks. W nust determ ne whether opposer’s registered
mark and applicant’s mark, when conpared in their entireties
in ternms of appearance, sound, connotation, and comrerci al
inpression are simlar or dissimlar. PalmBay |Inport, Inc.
v. Veuve Cicquot Ponsardin Mai son Fondee En 1772, 396 F. 3d
1369, 73 USPQR2d 1689 (Fed. Cir. 2005). The test is not
whet her the marks can be distingui shed when subjected to a

si de-by-si de conparison, but rather whether the marks are
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sufficiently simlar in terns of their overall conmerci al

i npression that confusion as to the source of the goods

of fered under the respective marks is likely to result. San
Fernando El ectric Mg. Co. v. JFD El ectroni cs Conponents
Corp., 565 F.2d 683, 196 USPQ 1, 3 (CCPA 1977); and Spoons
Restaurants Inc. v. Mrrison Inc., 23 USPQ2d 1735, 1741
(TTAB 1991), aff’d unpublished, No. 92-1086 (Fed. G r. June
5, 1992).

Additionally, where, as in the present case, the marks
are applied to identical goods, the degree of simlarity
between the marks which is necessary to support a finding of
i kely confusion declines. Century 21 Real Estate Corp. V.
Century Life of America, 970 F.2d 874, 23 USPQRd 1698 (Fed.
Cr. 1992), cert. denied, 506 U S. 1034 (1994).

Wth respect to appearance, the stylization of
applicant’s mark gives it a different | ook from opposer’s
mark in standard character form In saying this, however,
the stylization of applicant’s mark is not striking or
ot herwi se dramatic; thus, prospective purchasers would
readi ly perceive the essence of applicant’s mark as

“i SHI NE. "3

® W have conpared, of course, opposer’s mark to the mark sought
to be registered in stylized form |In this connection, however,
we al so note that applicant, in the text of certain pronotiona
material, consistently refers to its mark as “iShine” in a typed
format.
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As to neaning, we note that opposer’s mark is pronoted
in connection with i mages of polar bears and di anonds, both

of which have an association with “ice.” Opposer’s nmark
conveys a cold, clear shine. Wth respect to applicant’s
mark, Ms. Mance was solely responsible for creating it. She
descri bed her decision as follows (Mance dep., p. 7):

Vell, it’'s a floor finish, okay? And,

you know, you want your floors shiny,

so--and | had a cat nanmed Sunshi ne who |

called “Shine” oftentinmes. And at the

sane tinme | was introducing | SH NE, |

came out with the nane WH TE SUN. And

they just seened to relate well back

into one anot her since both products

woul d be | aunched at the sane tinme. And

that’s pretty much where it cane from
Ms. Mance later indicated that the mark “reflects floor
finish that’s warm bright, inviting.” (Mance dep., p. 20).
Applicant posits that the mark “suggests that application of
t he product makes the floor proclaim‘l shine!”” (Brief, p.
11). Having reviewed the various neanings set forth by
applicant, we renmain uncertain as to what specific

connotation purchasers will attach to the “i” portion of
applicant’s mark. Al though we are unsure as to the neaning
of “i” in applicant’s mark, the mark as a whol e suggests,
just as in the case of opposer’s mark, that the use of the
product will result in a shiny floor.

What stands out in the conparison between the marks | CE

SHINE and | SHINE (stylized) is the simlarity in sound.

Opposer asserts that the only difference in pronunciation is
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“inthe first syllable (long ‘i’ standing al one versus ‘is
wth along “i’).” (Brief, p. 9). According to opposer
“[t]his very slight difference in the first syllable is

di m ni shed even nore, as in ordinary speech, nost people
will tend to roll the ‘s’ sound fromthe first syllable into
the ‘sh’ sound beginning with the second syllable.” 1d.

Thus, opposer contends, “the only way to avoid the marks’

sounding identical is to carefully annunciate [sic] the ‘s
sound in ICE.” 1d. |In attenpting to avoid the phonetic
simlarity between the marks, applicant argues that, if
properly pronounced, the marks sound different.

The marks are simlarly constructed, both begi nning

wth asimlar, long “i” sound, followed by the word
“shine.” There is no correct pronunciation of a trademark,
and it obviously is not possible for a trademark owner to
control how purchasers will vocalize its mark. Interlego AG
v. Abranms/Centile Entertainnent Inc., 63 USPQRd 1862 (TTAB
2002), citing In re Bel grade Shoe, 411 F.2d 1352, 162 USPQ
227 (CCPA 1969). Thus, we find quite reasonabl e opposer’s
assessnent that purchasers may roll the “s” sound fromthe

pronunci ation of “ice” into the “sh” sound begi nning the
second syl |l able “shine.” Wen opposer’s mark i s spoken as
such, the two marks at issue herein sound remarkably
simlar. Even if opposer’s mark is pronounced correctly,

wth a first syllable “ice,” the marks I CE SH NE and | SHI NE
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sound very nuch alike. Inasnmuch as the goods nmay be ordered
by phone or recommended by word of nmouth, the simlarity in
sound is an inportant factor in conparing the marks,
especially where, as here, identical products are involved.

| nasnmuch as the simlarity in sound is so substanti al
that it outweighs any differences in appearance and neani ng,
we find that the marks engender sim/lar overall commerci al
i npressi ons, both conveying, when used in connection with
floor finishing preparations, the inage of a shiny floor as
a result of using the product.

In sum the simlarity between the marks weighs in
opposer’s favor.

As we indicated earlier, neither opposer’s nor
applicant’s identification of goods contains any |imtations
on trade channels or classes of purchasers and, accordingly,
we nust include ordinary consuners as anbng prospective
purchasers of the goods. |In that circunstance, we keep in
m nd the recollection of these average purchasers who
normal ly retain a general rather than a specific inpression
of trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 ( TTAB 1975).

In an attenpt to show that the “SHI NE’ portion of the
mar ks is weak, applicant introduced, as an exhibit to M.
Mance’s testinony, a trademark search report ordered by

applicant when it filed the involved application, and

10
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conducted by a private search firm The report indicates
that the acconpanying copies of the third-party

regi strations were obtained fromthe private firms
proprietary database.

The trademark search report is not credible evidence of
the third-party uses or registrations listed in the report.
Weyer haeuser Co. v. Katz, 24 USPQRd 1230, 1232 (TTAB 1992);
and Burns Philip Food Inc. v. Mddern Products Inc., 24
USPQRd 1157, 1159 n. 3 (TTAB 1992), aff’d unpublished, 28
USPQ2d 1687 (Fed. Cir. 1993). Accordingly, the listings
therein are not entitled to any probative value. Even in
t he absence of this evidence, however, we recogni ze the
common el ement of the marks, “SHINE,” is a termthat, as
applied to floor finishing preparations, is, at the very
| east, highly suggestive. 1In this connection, both parties
tout the “crystal clear shine” inparted by use of their
products on floors. Thus, to the extent that opposer’s mark
IS suggestive, a simlar suggestion, as indicated earlier,
is conveyed by applicant’s narKk.

The absence of actual confusion does not conpel a
different result in the likelihood of confusion analysis.

Al t hough each party is unaware of any actual confusion over
a two-year period of contenporaneous use of the marks,
evi dence of actual confusion is not essential to proving a

case of |ikelihood of confusion. G ant Food, Inc. v.

11
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Nati on’s Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390
(Fed. Cir. 1983). This factor is neutral.

In deciding this case, we have given absolutely no
wei ght to opposer’s evidence of purported bad faith
adoption. Suffice it to say, opposer’s allegations

regardi ng Bruce Link’s*

role in applicant’s adoption of the
i nvol ved mark are far fetched; the tenuous connection drawn
by opposer is not supported by the record.

We concl ude that consuners famliar with opposer’s
floor finishing preparations sold under its mark | CE SH NE
woul d be likely to believe, upon encountering applicant’s
mark 1 SHINE (stylized) for floor finishing preparations,
that the goods originate wwth or are sonmehow associated with
or sponsored by the sane entity.

To the extent that any of applicant’s points raise a
doubt about our conclusion on Iikelihood of confusion, doubt
on the issue of |ikelihood of confusion is resolved in favor
of the prior user and against the newconer. G llette Canada
Inc. v. Ranir Corp., 23 USPQ2d 1768 (TTAB 1992).

Deci sion: The opposition is sustained and registration

to applicant is refused.

* M. Link accepted a sal es manager position wth opposer.

Bef ore assunming his duties, but after he was given access to

i nformati on about opposer’s product, M. Link rescinded his job
acceptance. M. Link subsequently took a position with applicant
as a regional manager.
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