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By the Board:

Applicant, Intinate Beauty Corporation d/b/a Victoria's
Secret Beauty, seeks to register the mark “GREAT BODY” for

use in connection with various personal body care products.?

! Application Serial No. 78284374 was filed on August 7, 2003 and
seeks registration under Section 1(b) of the Trademark Act. The
goods set forth therein are as follows: personal care products,
nanely, aftershave gels, aftershave |otion, antiperspirant,
artificial nails, astringent for the face, astringent for the
skin, bath beads, bath oil, bath salts, blush, body glitter, body
m st, body oil, body scrub, body wash, bubble bath, col ogne,
cream for the body, creamfor the cuticles, creamfor the eyes,
cream for the face, creamfor the feet, creamfor the hands,
deodorants for personal use, essential oils for personal use,
exfoliating preparations for the skin, eye gels, eye nmakeup
pencils, eye masks, eye shadow, face highlighter, face nasks,
face m st, face scrub, non-nedi cated foot soaks, face toners,
foundation, fragrant body splash, fragrant body mnist, hair
conditioner, hair dyes, hair glitter, hair highlighter, hair
mascara, hair pormade, hair rinses, hair renoving creans, hair
shanpoo, hair spray, hair straightener, hair styling gel, hair
styling nousse, lotion for the body, lotion for the face, lotion
for the feet, lotion for the hands, lip balm lip gloss, lip
liner, lip makeup pencils, lipstick, makeup for the body, makeup
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Great Earth Conpanies, Inc. opposes registration on the
grounds that applicant’s mark, when used on the goods
identified in the application, wll cause a |ikelihood of
confusi on anong consuners, in view of opposer’s previously
used and registered mark “GREAT BODY” for “dietary food
suppl enent s. "2

In its answer, applicant denied the salient allegations
in the notice of opposition and all eged, as putative
affirmati ve defenses, that the goods on which it intends to
use the mark are not related to opposer’s goods, and that
the channels of trade for the parties’ respective goods are
di fferent because applicant only intends to sell its “GREAT

BODY” personal care products inits “VICTORIA' S SECRET”

retail stores, its mail order catal ogs, and on-line at the

for the face, makeup renover, mascara, nassage cream nmassage
lotion, nassage oil, nail polish, nail polish renover, nai
stencils, non-nedi cated bl em sh stick, non-nedi cated cl eanser for
the face, non-nedi cated foot spray, non-nedi cated nassage
ointnment, oil blotting sheets for the skin, perfunme, powder for

t he body, powder for the face, powder for the feet, pum ce stones
for personal use, salt scrubs for the skin, shaving cream
shavi ng gels, shower cream shower gel, skin bronzing cream soap
for the body, soap for the face, soap for the hands, sun bl ock
for the body, sun block for the face, suntan lotion for the body,
suntan lotion for the face, sunless tanning |lotion for the body,
sunl ess tanning lotion for the face, pre-suntanning |lotion for

t he body, pre-suntanning lotion for the face, post-suntanning
lotion for the body, post-suntanning |lotion for the face and

t al cum powder .

2 Reg. No. 1333943, issued on May 7, 1985, claimng dates of
first use anywhere and first use in comerce in February 1984.
Sections 8 & 15 affidavits accepted and acknow edged.
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“VICTORIA'S SECRET” website, |ocated at
http://ww. vi ctoriassecret.com

This case now cones up on opposer’s notion for summary
judgnent filed on Septenber 30, 2004, on the issue of
I'i kel i hood of confusion under Section 2(d) of the Trademark
Act, 15 U. S.C 1052(d). The parties have fully briefed the
i ssue, ® and we have consi dered opposer’s reply brief. See
Trademark Rule 2.127(a).
St andard of Review

Summary judgnent is an appropriate nethod of disposing
of cases in which there are no genuine issues of nmateri al
fact in dispute, thus leaving the case to be resolved as a
matter of law See Fed. R Civ. P. 56(c). A dispute as to
a material fact is genuine only if a reasonable fact finder
viewing the entire record could resolve the dispute in favor
of the nonnoving party. See O de Tyne Foods Inc. v.
Roundy’s Inc., 961 F.2d 200, 22 USPQ2d 1542, 1544 (Fed. G r
1992). In deciding a notion for summary judgnent, the Board
must view the evidence in the Iight nost favorable to the
nonnovant, and nust draw all reasonable inferences from
underlying facts in favor of the nonnovant. Id.

A party noving for sunmary judgnent has the burden of

denonstrating the absence of any genuine issue of materi al

® The parties’ stipulation (filed October 29, 2004) to extend the
time for applicant to respond to the notion for summary judgnent
until Decenber 2, 2004, is approved.
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fact, and that it is entitled to sunmary judgnent as a
matter of law. See Celotex Corp. v. Catrett, 477 U S. 317
(1986), and Sweats Fashions Inc. v. Pannill Knitting Co.
Inc., 833 F.2d 1560, 4 USPQ2d 1793 (Fed. Cr. 1987). Wen
the noving party’s notion is supported by evidence
sufficient to indicate that there is no genuine issue of
material fact, and that the noving party is entitled to
j udgnent, the burden shifts to the nonnoving party to
denonstrate the exi stence of specific genuinely-disputed
facts that must be resolved at trial

The nonnoving party nmay not rest on the nere
all egations of its pleadings and assertions of counsel, but
must designate specific portions of the record or produce
addi tional evidence showi ng the existence of a genuine issue
of material fact for trial. |In general, to establish the
exi stence of disputed facts requiring trial, the nonnoving
party “nmust point to an evidentiary conflict created on the
record at | east by a counterstatenment of facts set forth in
detail in an affidavit by a know edgeable affiant.” Octocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 941, 16 USPQ2d 1783, 1786 (Fed. G r. 1990), citing
Bar mag Barnmer Maschi nenfabrik AG v. Miurata Machi nery, Ltd.,
731 F.2d 831, 836, 221 USPQ 561, 564 (Fed. GCr. 1984). If
the nonnoving party fails to nake a sufficient showi ng on an

essential elenent of its case with respect to which it would
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have the burden of proof at trial, judgnent as a matter of
| aw may be entered in favor of the noving party. Fed. R
Cv. P. 56(c). Celotex Corp., 477 U.S. at 322-323.
Opposer’ s Evi dence

In support of its notion for summary judgnent, opposer
argues that there is no genuine issue of material fact
i nasnmuch as the marks are identical, the goods are closely
rel ated, and the channels of trade are identical. As
evi dence t hereof, opposer submtted the foll ow ng:

"4 to which are attached

(1) a “Notice of Reliance
USPTO TARR® dat abase printouts regardi ng opposer’s pl eaded
regi stration for the mark “GREAT BODY,”° opposer’s
assertedly related registrations for trademarks and service

marks that contain the term“GREAT,”’ and third-party

4 Qpposer did not need to subnmit the referenced materials under a
notice of reliance in order to make them of record for present
purposes. Rather, for purposes of a notion for summary judgnent,
the materials may be subnmitted as attachnments or exhibits to a
party’'s brief on the notion. See Trademark Rul es 2.122(b),
2.122(d)(2), 2.122(e), 2.122(f), and 2.127(e)(2). TBMP 8§
528.05(a) (2d ed. rev. 2004).

°> Trademark Application and Registration Retrieval (TARR),
http://tarr.uspto.gov/.

6 See supra note 2 regarding opposer’s pleaded registration, Reg.
No. 1333943.

" Opposer’s other registrations referenced in its “Notice of
Rel i ance” that contain the term“GREAT” include the foll ow ng:
“GREAT EARTH (Reg. No. 975801, issued January 1, 1974, claimng
March 9, 1972 as its dates of first use anywhere and first use in
commerce for “vitamin and m neral supplenments,” Sections 8 & 15
af fidavits accepted and acknow edged; and Reg. No. 1206686,

i ssued August 31, 1982, clainming dates of first use anywhere and
first use in comerce in April 1971 for various nutritiona

suppl enment and body care products, Sections 8 & 15 affidavits
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registrations that set forth the sane or rel ated goods as
those referenced in opposer’s pleaded registration and in
t he subject application;

(2) status and title copies® of opposer’s above-
referenced pl eaded and assertedly related registrations,
whi ch show that such registrations are subsisting and owned

by opposer;

accepted and acknow edged); “GREAT EARTH with Earth design (Reg.
No. 1282027, issued on June 19, 1984, claimng January 10, 1976
as the dates of first use anywhere and first use in comrerce,
Sections 8 & 15 affidavits accepted and acknow edged); “GREAT
EARTH with stylized gl obe design (Reg. No. 1626545, issued on
Decenber 11, 1990, claimng dates of first use anywhere and first
use in commerce in July 1989 for body and skin care products, and
claimng dates of first use anywhere and first use in comrerce in
January 1989 for various dietary supplenments and heal t hcare
products, Sections 8 & 15 affidavits accepted and acknow edged);
“GREAT SHAPE” (Reg. No. 1181818, issued on Decenber 15, 1981
claimng June 17, 1980 as its dates of first use anywhere and
first use in comerce, for a dietary supplenent; Reg. No.

1598051, issued on May 29, 1990, claimng July 26, 1988 as its
date of first use anywhere and August 18, 1988 as its date first
use in commerce, for various body care preparations, and claimng
June 17, 1980 as its dates of first use anywhere and in comrerce
for dietary and nutritional supplenments and |iquid neal

repl acenments; and Reg. No. 2510624, issued on Novenber 20, 2001
claimng dates of first use anywhere and first use in comrerce in
June, 2000 for magazi nes, newsletters and informational sheets in
the fields of dietary supplenents, health, nutrition, and the
like); and “GREAT BREAKFAST" (Reg. No. 1644924, issued on May 21
1991, claimng April 16, 1990 as its dates of first use anywhere
and first use in commerce for dietary and nutritional supplenents
in the formof a drink nix).

8 The Board acknow edges receipt of the status and title copies
of opposer’s registrations, which were subnitted on Cctober 12,
2004, after opposer filed its notion for summary judgnent. The
Board prefers that an opposer, as the noving party, provide a
status and title copy of its pleaded registration(s) with the
notice of opposition under Trademark Rule 2.122(d)(1), or with
the summary judgnent notion. See TBWMP § 528.05(d)(2d ed. rev.
2004). The Board di scourages pieceneal subm ssions for summary
j udgnent notions.
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(3) declarations of Mel Rich, President of Phoenix
Laboratories, Inc. (“Phoenix”), and Hallie Rich, a Phoenix
enpl oyee, to which are attached nunerous exhibits, including
i nformati on downl oaded fromthe Internet; and

(4) the declaration of Jay Geller, opposer’s counsel.

In M. R ch s declaration, he states that Phoenix is
related to opposer in that Phoeni x and opposer are currently
owned by the sane parent entity, Evergood Products. He
states further that Phoeni x has continuously manufactured
dietary suppl enents for opposer and its predecessor—in-
interest, Geat Earth International, Inc., since 1983.
Attached to his declaration are, inter alia, printouts from
several websites on the Internet, which are offered in
support of opposer’s contention that nutritional supplenents
and personal body care products have been advertised in
connection wth the sanme marks at the sanme websites on the
| nt er net .

The declaration of Ms. Rich, which was submtted as an
attachnment to opposer’s reply brief, conprises a series of
statenents docunenting her Internet research on and
t el ephone calls to various conpanies to confirmthat they

sell both cosnetics and supplenents. Attached to the
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declaration are exhibits of downl oaded materials printed in
connection with Ms. Rich's searches on the Internet.®
| nt er net Evi dence

Appl i cant objects to the Internet evidence attached to
M. Rich's declaration, arguing that this evidence is
“i nproperly authenticated hearsay” under Fed. R Evid.
801.%° In regard to the objection that the Internet
evi dence was not properly authenticated, we disagree with
applicant’s argunent. See Fed. R Cv. P. 56(e). Internet
materials submtted for purposes of summary judgnment nay be
aut henticated by an affidavit or declaration of the person
who accessed the information on the Internet and who can
identify the materials, including the nature, source and
date of the materials. See Raccioppi v. Apogee, Inc., 47
USPQ2d 1368, 1371 (TTAB 1998) (personal know edge of content
is not required; only the source of the information nust be
wi thin the personal know edge of the declarant). See also

TBMP 88 528.05(b) and (e) (2d ed. rev. 2004). M. Rch's

® Ms. Rich’'s declaration has little probative val ue i nasnuch as
she did not ask during her tel ephone calls whether any of the
conpani es sell dietary suppl enents and cosnetic products under
the same mark. Further, the Internet evidence attached thereto
was largely repetitive of the evidence attached to the
declaration of M. Rich and, thus, nerits only linmted

consi deration

10 Applicant specifically alleged that the Internet materials are
“inproperly authenticated hearsay under Federal Rule of Evidence
801 as they are being offered by M. Rich for the truth of the
assertion” contained therein, nanely, that the sites depicted do
actually sell the products displayed (see applicant’s opposition
to the notion for sunmary judgnent, page 7, n.4).
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declaration satisfies the requirenents for authentication.
To the extent that applicant objects to the Internet
evi dence as hearsay, the Board regards the Internet evidence
for what it shows on its face, i.e. that the information was
available to the public at the tinme the decl arant accessed
the Internet, and not as evidence of the truth of the
statenents nmade therein. For that reason, hearsay is not an
issue with regard to the summary judgnent notion. |nstead,
“the reliability of the information becones a nmatter of
wei ght or probative value” to be given to the proffered
evi dence by the Board. Raccioppi, 47 USPQ2d at 1371
Priority

| nasnmuch as opposer has pleaded a valid and subsi sting
registration for the mark “GREAT BODY,” and has submtted a
status and title copy thereof showi ng that the registration
is currently subsisting and owned by opposer, priority is
not an issue in this proceeding. See King Candy Conpany v.
Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108

(CCPA 1974) .1

M. Celler’s declaration includes a single exhibit that

conpri ses segnments of applicant’s answers to opposer’s first set
of witten interrogatories, and specifically highlights the

i nterrogatory wherein opposer requested that applicant identify
all products on which it has used the mark “GREAT BODY.”
Presumabl y, opposer submitted this evidence in support of its
claimof priority and, specifically, in support of its contention
that applicant has not commenced use of the mark “GREAT BCODY” for
any goods. Inasnuch as priority is not an issue in this
proceedi ng, the Board need not address this evidence.
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Li kel i hood of Confusion

As with any case in which |ikelihood of confusion
is at issue, we analyze whether there exists a
I'i kel i hood of confusion under the thirteen factors set
forth inlnre EI. du Pont de Nemours & Co., 476 F.2d
1357, 1361, 177 USPQ 563, 567 (CCPA 1973). See also In
re Majestic Distilling Co., 315 F.3d 1311, 65 USPQd
1201, 1203 (Fed. Cir. 2003); and Recot Inc. v. MC
Becton, 214 F.3d 1322, 54 USPQ2d 1894, 1896 (Fed. Cr
2000). However, while we have consi dered each factor
for which we have evidence, we focus our analysis
herein on the relevant du Pont factors in this
proceedi ng, nanely, the appearance of the marks, the
related nature of the goods, and the simlarity of
trade channels. Han Beauty, Inc. v. Al berto-Culver
Co., 236 F.3d 1333, 1338, 57 USP@d 1557, 1559-1560
(Fed. Cr. 2001).

There is no dispute that the parties’ marks, “GREAT
BODY,” are identical in appearance, sound, neaning and
comercial inpression. The identical nature of the nmarks
wei ghs heavily against the applicant in the Iikelihood of
confusion analysis. See In re Martin's Fanous Pastry
Shoppe, Inc., 748 F.2d 1565, 1566, 223 USPQ 1289, 1289-90

(Fed. Cir. 1984).

10
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In regard to whether the parties’ goods are related, it
is well settled that when the marks at issue are identical,
the rel ationshi p between the involved goods need not be as
great or as close as in the situation where the marks are
not identical or strikingly simlar. Antor, Inc. v. Antor
| ndustries, Inc., 210 USPQ 70, 78 (TTAB 1981). It is “only
necessary that there be a viable relationship between the
goods [.] in order to support a holding of |ikelihood of
confusion.” In re Concordia International Forwarding Corp.
222 USPQ 355, 356 (TTAB 1983). See also Helene Curtis
| ndustries Inc. v. Suave Shoe Corp., 13 USPQ2d 1618, 1624
(TTAB 1989) (“the greater the degree of simlarity in the
mar ks, the |lesser the degree of simlarity that is required
of the products”). WMreover, “the use of identical nmarks
can lead to the assunption that there is a commobn source,”
even when goods are not conpetitive or intrinsically
related. Inre Shell Gl Co., 992 F.2d 1204, 26 USPQd
1687, 1689 (Fed. Cr. 1983).

The evidence of record establishes that there is nore
than nerely a viable relationship between applicant’s goods
and the goods set forth in the cited registration, such that
a reasonabl e consuner, when viewi ng the identical marks,
woul d be confused as to the source or sponsorship of the

goods. Id. In particular, opposer’s registrations for the

11
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mar ks “ GREAT EARTH, ”!? “GREAT EARTH' (with Earth design)®
and “GREAT EARTH (with stylized gl obe design)!* set forth
goods that are the sane as, or highly simlar to, the goods
identified in both the subject application and the pl eaded
registration, thus illustrating that consuners woul d expect
the i nvol ved goods to be marketed under a single mark. In
t he same manner, the following third-party registrations®®

also illustrate the related nature of the parties’ goods:

« Reg. No. 2863532 for the mark “SHANKARA", for after-
shave lotions, after-sun |otions, astringents for
cosneti c purposes, bath beads, antiperspirants,
essential oils for personal use, sun screen, sun
tanni ng preparations, and nunerous other goods in
I nternational Class 3, which are set forth in the
subj ect application; and for dietary food suppl enents,
nutritional supplenents, and vitam n and m neral
suppl enents in International C ass 5.

« Reg. No. 2771649 for the mark “NATURE S PI CK’ (and
design) for herbal skin soap, in International C ass 3,
and food supplenents in International C ass 5.

12 Reg. Nos. 975801 and 1206686, supra note 7.
13 Reg. No. 1282027, supra note 7.
% Reg. No. 1626545, supra note 7.

' Two of the nineteen third-party registrations referenced by
opposer in its “Notice of Reliance” claim Section 44(e) of the
Tradenmark Act, 15 U S.C. § 1126(e), as a basis for registration,
wi t hout any use in conmerce. For that reason, those
registrations were accorded little probative val ue by the Board.
See Inre Albert Trostel & Sons Co., 29 USPQ2d 1783, 1786 (TTAB
1993); In re Miucky Duck Mustard Co. Inc., 6 USP@@d 1467, 1470 n.6
(TTAB 1988).

16 Reg. No. 2863532, issued on July 13, 2004.
17 Reg. No. 2771649, issued on Cctober 7, 2003.

12
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« Reg. No. 2850755 for the mark “L” with “nortar and
pestle” design, for a full line of cosnetics and
cl eani ng preparations, including bubble bath, shanpoo,
hair styling gels, sun screen preparations, and after-
shave lotions in International Class 3, all of which
are set forth in the subject application; and for a
full line of pharnmaceuticals, including dietary and
nutritional supplenents, vitamn and m neral
suppl ements and herbal supplenents in Internationa
Cl ass 5.

« Reg. Nos. 2713751'° and 2079465%° for the mark “NATURAL
MD' for, respectively, a full Iine of nonmedi cated skin
care, hair care and nail care preparations, including
after shave lotion, antiperspirants, suntanning creans
and | otions, body and face soap, hair coloring creans
and | otions, and nunerous other goods set forth in the
subj ect application in International Cass 3; and for
dietary supplements in International C ass 5.
Thus, the nunerous registrations of opposer and the third-
parties show that the goods listed therein, nanely, various
personal body care products and dietary and nutritional
suppl ements, are of a type that nay emanate froma single
source in connection with the sane mark. See In re Al bert
Trostel & Sons Co., 29 USPQ2d 1783, 1786 (TTAB 1993); In re
Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467, 1470 n.6 (TTAB
1988). Accordingly, we find that the parties’ goods are
hi ghly rel at ed.

The evidence of record al so shows that the channel s of

trade of the involved goods are highly simlar, if not

18 Reg. No. 2850755, issued on June 8, 2004.
9 Reg. No. 2713751, issued on May 6, 2003.

20 Reg. No. 2079465, issued on July 15, 1997, Sections 8 & 15
affidavits accepted and acknow edged.

13
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identical. Specifically, the Internet evidence attached to
M. Rich's declaration illustrates that personal body care
products and nutritional supplenents have been advertised in
connection with the sane trademarks, and that such goods
have been avail able for on-line purchase at sone of those
sane websites. For exanple, a portion of Exhibit Eto M.
Rich's declaration shows that at the website of the
“Mel al euca Wl |l ness Center” (at ww. nel al euca.com, a
potential purchaser could view nunerous nutritional health
suppl enents and body care products under the “Health” and
“Body” categories of the website, and could sel ect any of
those products for purchase. Simlarly, the segnent of
Exhibit Erelated to “Dr. Miurad” products shows that a
potential purchaser could review various skincare products
and heal thcare supplenents offered at the website (at
www. mur ad. con) and coul d purchase them using the website’'s
“Catal og Quickorder” feature. 1In viewof this and simlar
evi dence attached to M. Rich’'s declaration, we find that
the invol ved goods are not only related, but they al so have
highly simlar, if not identical, channels of trade.
Applicant argues that opposer’s evidence is de m ninus
and insufficient to show the absence of a genuine issue as
to whether the parties’ respective goods are rel ated.
However, in stark contrast to opposer’s subm ssion of

evi dence, applicant did not designate specific portions of

14
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the record nor did it provide any evidence to show that
there is a genuine factual issue as to whether the
respective goods are related.? In view of the extensive
evi dence provided by opposer, applicant’s unsupported
argunent is unpersuasive. See Cctocom 918 F.2d at 941, 16
USPQ2d at 1786 (Court determ ned that applicant’s argunent
was “w thout evidentiary foundation” and “no nore than
[applicant’s] disagreenent with the board's [sic] ultimate
concl usion on the |ikelihood-of-confusion issue”).

Applicant al so argues that there is a genuine issue of
material fact as to whether the channels of trade of the
respective goods are different because its personal body
care products will only be sold through its “VICTORIA' S
SECRET” retail stores, website and catalog. Applicant’s
argunent is not well taken. It is well settled that the
determ nation of whether there is a |ikelihood of confusion
must be based on the goods as they are identified in the
i nvol ved application and pl eaded registration. COCctocom 918
F.2d at 942, 16 USPQ2d at 1787. See also J & J Snack Foods
Corp. v. MDonald's Corp., 932 F.2d 1460, 1463, 18 USPQRd

1889, 1882 (Fed. Cir. 1991); and Canadi an |Inperial Bank of

2L As we discussed nore fully on page 4 herein, the nonnoving
party nust point to an evidentiary conflict created in the
record, and cannot rely on nere allegations to show that there is
a genuine issue as to a material fact. See Octocom 918 F.2d at
941, 16 USPQRd at 1786.

15
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Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1 USPQd
1813 (Fed. Cr. 1987). Were thereis nolimtation on the
channels of trade in the identification of goods in either
the subject application or the pleaded registration, as in
this proceeding, it is presuned that the identifications
enconpass all goods of the type described, that they nove in
all normal channels of trade, and that they are available to
all potential custoners. Paula Payne Products Co. v.
Johnson Publishing Co., 473 F.2d 901, 177 USPQ 76 ( CCPA
1973); Kalart Co. v. Canera-Mart, Inc., 258 F.2d 956, 119
USPQ 139 (CCPA 1958); In re El baum 211 USPQ 639, 640 (TTAB
1981). For these reasons, the nere allegation in
applicant’s answer and the contention in its brief in
opposition to the notion for sunmary judgnent that the
channels of trade for its goods will be |[imted are
insufficient to raise a genuine issue of material fact.

Fed. R Cv. P. 56(e). See Octocom 918 F.2d at 941, 16
USPQ2d at 1786 (nonnoving party’ s response was not supported
by contradictory facts). Gven the unrestricted
identification of goods in the involved application and | ack
of evidence fromapplicant to contradict the evidence

provi ded by opposer,?? there is no basis for the Board to

22 Not ably, applicant did not plead a defense under Section 18 of
the Trademark Act, 15 U.S.C. 8 1068, that there would be no

i kelihood of confusion if its identification were restricted,
and applicant did not attenpt to anmend its application to limt
the channel s of trade of its goods.

16
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find that a genuine issue of material fact exists as to
channel s of trade.

Upon careful consideration of the pleadings, the
parties’ argunents, the evidence submtted by opposer, and
t he absence of any evidence from applicant, and draw ng al
justifiable inferences in favor of applicant as the
nonnovi ng party, we find that no genuine issue of materi al
fact remains for trial, that opposer has established that
there is |likelihood of confusion between its mark and
applicant’s mark, and that opposer is entitled to judgnent
as a matter of |aw

In view thereof, opposer’s notion for summary judgnent
i s GRANTED.

Accordingly, the opposition is sustained, and

registration to applicant is refused.
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