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Qpposition No. 91162010 to application Serial No. 78234110
filed on April 4, 2003

Lori Krafte of Greenebaum Doll & McDonald PLLC for Queen
Productions Limted.

Mar k Di nos of Morse & Bol duc for Andrew Wl ker .

Before Grendel, Holtzman and Zervas, Adm nistrative
Trademar k Judges.

Opi ni on by Zervas, Adm nistrative Trademark Judge:

Applicant, Andrew Wal ker, seeks registration on the
Principal Register of the follow ng mark® for “[njusical
conpositions, recordings and performances; [e]ntertainment
namely, live performances by a nusical band; [e]ntertainnment

services in the nature of a musical group featuring live

! Application Serial No. 78234110, filed April 4, 2003.
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performances of nusical conpositions; [s]ong witing

services” in International C ass 41:

Queen Productions Limted (“opposer”) filed a notice of
opposition to registration of applicant's mark. In the
noti ce of opposition, opposer pleaded ownership of
Regi stration No. 22713972 for the mark QUEEN (in typed or
standard character form for:

vi deo and sound recordi ngs; pre-recorded conpact
di scs featuring nusic; cassettes and conpact discs
in International O ass 9;

tour prograns featuring a nusical group; goods
made from paper or cardboard, nanely,

decal comani as, posters, and sheet nusic, al
featuring or pertaining to a nusical group
stationery, pens, both featuring or pertaining to
a nusi cal group; mounted and unnmount ed phot ogr aphs
featuring or pertaining to a nusical group in

I nt ernational C ass 16;

articles of outer clothing featuring or pertaining
to a nusical group, sold at concerts and record
stores, nanely, T-shirts; caps; jackets; trousers;
footwear; and headwear in International O ass 25;

entertainment in the nature of |ive nusical
concerts; radi o program production and tel evision
show production; production of records and audi o
and vi deo tapes, discs and cassettes;

entertai nnment services, nanely, production of

pl ays, nusicals, live theatrical performances;
publication of books and publication of concert

2 Section 8 affidavit accepted; section 15 affidavit
acknow edged.
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prograns, nusical tour prograns and mnusical score
books in International Cass 41.

Opposer further alleges that opposer is using the mark QUEEN
in comerce and has used the mark in commerce in the United
States since at least as early as 1975; that the QUEEN mark
is famous, and has been fampbus in the United States since
the late 1970s; and that applicant's mark so resenbl es
opposer's previously used and registered mark as to be
likely to cause confusion, to cause m stake, or to deceive.
Trademark Act Section 2(d), 15 U S.C. 81052(d).

Addi tionally, opposer alleges that applicant's mark is
likely to cause dilution of opposer's mark. Trademark Act
Section 43(c), 15 U S.C 81125(c).

Appl i cant has answered the notice of opposition by
denying the salient allegations thereof. Applicant also
stated that “Queen is an extrenely well known band that has
rel eased nunmerous nusical conpositions for sale since 1975";
that “Queen, is very well respected and | ooked upon as a
| egendary classic rock act in the nusic industry”; that
“Opposer's mark is so well known and distinctive”; and that
there are “mlIlions of Queen fans in the United States and

» 3

Eur ope. Answer at unnunbered pp. 2-3.

® Much of applicant's answer reads |like a brief, which asserts
various argunents in opposition to the allegations made in the
notice of opposition.



Qpposition No. 91162010

The record consists of the pleadings; the file of the
i nvol ved application; and, pursuant to applicant's three
notices of reliance, a status and title copy of opposer's
pl eaded Regi stration No. 2271397, a certified copy of
application Serial No. 78485482 for the mark QUEEN
opposer's First Set of Requests for Adm ssions, which
applicant did not respond to, two New York Tines articles
taken fromthe Nexis database at |exis.com and one excerpt
from The Rolling Stone Encycl opedia of Rock & Roll, 3d ed.
(2001).

Opposer has filed its main brief. Applicant did not
submt any trial testinony or other evidence during his
testinony period and has not filed a main brief.

Priority

Opposer has entered into evidence a status and title
copy of Registration No. 2271397 for the mark QUEEN, show ng
opposer as the owner of the registration. In view thereof,
opposer has established priority, and Section 2(d) priority
of use is not an issue in this case. See King Candy Co. V.
Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108
( CCPA 1974).

Li kel i hood of Confusion

Qur determ nation under Section 2(d) is based on an

analysis of all of the facts in evidence that are rel evant

to the factors bearing on the issue of |ikelihood of
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confusion. Inre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, Inre Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cr. 2003). 1In considering the evidence of record on
these factors, we keep in mnd that “[t] he fundanental
i nqui ry mandated by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA
1976) .

In this case, applicant has admtted pursuant to Fed.
R Cv. P. 36(a) that applicant's mark “is confusingly
simlar to Opposer's mark QUEEN.” See Request for Adm ssion
No. 8, to which applicant did not respond. Further,
opposer's and applicant's services are legally identical in
part, with both including |ive nusical perfornances,* and
many of opposer's goods and services closely related to
applicant's services. See, for exanple, “video and sound
recordi ngs; pre-recorded conpact discs featuring nusic”;
“tour prograns featuring a nusical group”; “production of
records and audi o and video tapes, discs and cassettes”; and

“entertai nnent services, nanely, production of plays,

* Mpplicant’s “live performances by a nusical band” and

“entertai nnent services in the nature of a nusical group
featuring live performances of nusical conpositions” are legally
identical to opposer’s “entertainnent in the nature of |ive

nmusi cal concerts.”
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musicals, live theatrical performances,” which are listed in
opposer's registration. Gven the absence of any
restrictions or limtations in the parties’ respective
identifications of goods and services in the application and
the registration, the parties’ nusical performance services
are deened to be marketed in the same trade channels and to
the sane classes of purchasers, i.e. the general public.
Kangol Ltd. v. KangaROOS U.S. A Inc., 974 F.2d 161, 23
USPQ2d 1945 (Fed. Cir. 1992). Additionally, applicant has
acknowl edged in its answer that opposer's mark is well -
known, is “legendary,” and that there are “mllions of Queen
fans in the United States and Europe.” Answer at unnunbered
pp. 2-3. Thus, at a mninum opposer's mark is an extrenely
strong marKk.

Further, the marks are simlar in appearance and
comercial inmpression.®> Applicant has included all of
opposer's one-word mark in its mark. QUEEN appears in the
center of applicant's mark and is the only wording in
applicant's mark appearing horizontally, so that when the
mark is first perceived, QUEEN is likely to be read first.
(DRAMA and DI E appear above and bel ow QUEEN, form ng a

circle around QUEEN.) While there may be sone differences

°> W nust deternmine whether the marks are similar in sound,
appear ance, neani ng, and conmercial inpression. Palm Bay
Imports, Inc. v. Veuve dicquot Ponsardin Mai son Fondee En 1772,
396 F.3d 1369, 73 USPQ2d 1689 (Fed. Cir. 2005).
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in the sound, appearance and neaning of the marks due to the
i nclusion of additional wording in applicant's mark, the
overall simlarities in sound, appearance and commerci al

i npression due to the inclusion of QUEEN outwei gh such
differences.® Because a “[s]ide by side conparison is not
the test,” G andpa Pidgeon's of Mssouri, Inc. v.
Borgsmller, 477 F.2d 586, 177 USPQ 573 (CCPA 1973), the
focus is on the recollection of the average purchaser, who
normal ly retains a general rather than a specific inpression
of trademarks, Sealed Air Corp. v. Scott Paper Co., 190 USPQ
106 (TTAB 1975), and “[w] hen marks woul d appear on virtually
i dentical goods or services, the degree of simlarity
necessary to support a conclusion of |ikely confusion
declines,” Century 21 Real Estate Corp. v. Century Life of
Arerica, 970 F.2d 874, 23 USPQd 1698 (Fed. Cir. 1992), we
find that the marks are nore simlar than dissimlar.

Thus, in view of the simlarities between the marks,
the legal identity and/or relationship between the services,
and the goods and services, the overl apping trade channel s,
and applicant's adm ssion that opposer's mark is a very

strong mark and that confusion is |ikely, we conclude that

® Because opposer's mark is in typed or standard character form
opposer is not limted to depicting its mark in any special form
and opposer could alter the presentation of the lettering of its
mark at any tine, including to that used in applicant's mark.

See Cunni nghamv. Laser Golf Corp., 222 F.3d 1307, 55 USP@d 1842
(Fed. Cir. 2000).
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applicant's mark, when use in connection with the services
recited in applicant's application, is likely to cause
confusion with opposer's mark QUEEN, for, anong ot her
things, “entertainnment in the nature of |ive nusical
concerts.”’
Di|lution

Opposer has not addressed its dilution claiminits
brief. Accordingly, and in view of our determ nation that
applicant's and registrant’s marks are likely to be
confused, we need not reach opposer's dilution claim

DECI SION:. The opposition is sustained on the basis of

I'i kel i hood of confusion under Section 2(d) and registration

to applicant is refused.

" Opposer contends that it uses its mark on a wide variety of

goods and services, citing both to its registration and an
application for QUEEN. Because applicant has not introduced any
evi dence of actual use of the mark, and because the application
is only evidence that an applicant has filed for registration of
a mark, see In re Phillips-Van Heusen Corp., 63 USPQ@d 1047 (TTAB
2002), there is no evidence on which we may rely to concl ude t hat
applicant has used its mark on a variety of goods and services.



