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______ 
 

Glenn A. Bjorkman 
v. 

American Needle 
_____ 

 
Opposition No. 91169308 

to application Serial No. 76609576 
filed on August 30, 2004 

_____ 
 

Glenn A. Bjorkman, pro se. 
 
John S. Mortimer of Wood, Phillips, Katz, Clark & Mortimer 
for American Needle. 

______ 
 

Before Walsh, Bergsman, and Wellington,  
Administrative Trademark Judges. 
 
Opinion by Wellington, Administrative Trademark Judge: 
 

Applicant, American Needle (an Illinois corporation), 

seeks registration of the mark TAD DAVIS (in standard 

character form) for goods identified as “men's, women's and 

children's clothing, namely headwear including hats and 
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caps, pants, shirts, skirts, coats, jackets, shoes, and 

accessories, namely belts” in International Class 25.1 

 Opposer, Glenn A. Bjorkman, an individual and appearing 

pro se, has opposed registration of applicant’s mark.  In 

the notice of opposition, opposer claims ownership of a 

registration for the mark DAVIS2 and an application for the 

mark TAD3, and that both marks have been continually used in 

interstate commerce since 1936.  Opposer alleges that 

“applicant’s proposed use is likely to cause confusion or 

mistake or is likely to deceive consumers into thinking that 

the products bearing this trademark are authorized by or 

affiliated, connected or otherwise associated with my 

products.”4    

Applicant filed an answer wherein it denied all salient 

allegations of the notice of opposition. 

                     
1 Serial No. 76609576, filed August 30, 2004, alleging a bona 
fide intention to use the mark in commerce under Trademark Act 
Section 1(b), 15 U.S.C. §1051(b).  The application contains a 
statement that the mark does not identify a living individual. 
2 Registration No. 1210729 (issued September 28, 1982) for the 
mark DAVIS (in stylized lettering) for “strung game rackets and 
frames therefore” in International Class 28. 
3 Application Serial No. 78812820 (filed February 11, 2006) for 
the mark TAD (in standard characters) for “strung rackets and 
frames therefor, racket covers, racket butt caps” in 
International Class 28.  This application matured into 
Registration No. 3282638 on August 21, 2007, based on a claimed 
date of first use of December 31, 1936. 
4 Opposer also alleged that “applicants (sic) proposed use of the 
trademark will dilute my marks (sic) strength….”  To the extent 
that opposer is seeking to allege a dilution ground for 
opposition, it has not been sufficiently pleaded because opposer 
does not allege that either of his marks is famous. See Polaris 
Industries, Inc. v. DC Comics, 59 USPQ2d 1798 (TTAB 2000).  In 
any event, the dilution claim is dismissed because it is 
unsupported by any evidence. 
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The record consists only of the opposed application and 

the pleadings.  Neither party took testimony or offered 

evidence at trial. 

On November 9, 2007, the last possible day for opposer 

to file a trial brief, opposer filed a paper titled “Answer 

to Applicant” that essentially mirrors his notice of 

opposition.  Indeed, the only substantive differences are 

opposer’s acknowledgement that his pleaded application for 

the mark TAD matured into a registration (see footnote 3) 

and the addition of the following statement:  

Enclosed are samples of use of TAD and DAVIS on 
products:  copies of catalogs; photos of product, 
product covers, packaging; stickers, and T-shirts.  
From the enclosed documentation I believe it is evident 
that [opposer’s allegations] are supported. 
 

 Opposer attached seven pages to this communication.  As 

mentioned, these attached materials were not offered into 

evidence at trial.  Exhibits and other evidentiary materials 

attached to a brief on the case can not be given 

consideration unless the material was properly made of 

record during the testimony period of the offering party.  

See TBMP § 704.05(b) (2d ed. rev. 2004) and authorities 

cited therein.  Accordingly, the attachments to opposer’s 

November 9, 2007 communication have been given no 

consideration.   

 Opposer's standing as well as his priority and 

likelihood of confusion allegations set forth in his notice 
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of opposition (and the communication filed November 9, 2007) 

rest on the issuance to opposer of registrations for his 

pleaded DAVIS and TAD marks.  However, there is no evidence 

in the record to establish the issuance of either 

registration to opposer or opposer's ownership thereof.  Had 

opposer proved his ownership for either the DAVIS or TAD 

mark registrations, he would have both proved his standing 

and removed priority as an issue requiring proof in this 

case.  See Cunningham v. Laser Golf Corp., 222 F.3d 943, 55 

USPQ2d 1842 (Fed. Cir. 2000) (“These registrations and the 

products sold under the mark they register suffice to 

establish Laser Golf's direct commercial interest and its 

standing to petition for cancellation of Cunningham's 

LASERSWING mark.”), and Herbko International, Inc. v. Kappa 

Books, Inc., 308 F.3d 1156, 64 USPQ2d 1375, 1378 (Fed. Cir. 

2002) (holding that a plaintiff's superior proprietary 

rights may be established through proof of prior 

registration.).  See also, King Candy Company v. Eunice 

King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 

1974).  Because opposer did not submit proof of ownership 

and the issuance of his asserted registrations, and 

applicant did not in its answer admit opposer's ownership of 

such registrations (or, at the time, the application 

therefor), opposer has not met his burden for proving his 

standing and removing priority as an issue in this case. 
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 Proof of standing in the absence of proof of ownership 

of a registration can result from proving any one of a 

number of types of use sufficient to establish prior 

proprietary rights.  See Herbko, supra, and National Cable 

Television Ass'n, Inc. v. American Cinema Editors, Inc., 937 

F.2d 1572, 19 USPQ2d 1424, 1429 n.5 (Fed. Cir. 1991) (“Our 

decision that Editors has prior rights in ACE as a trade 

name subsumes any argument over standing.”)  However, 

because opposer put no evidence in the record, he has not 

proved any prior proprietary right.   

 In view thereof, we find that opposer has failed to 

demonstrate his standing and we dismiss all claims on that 

basis alone.  Apart from our conclusion regarding standing, 

we also find that opposer has failed to establish priority 

which is a necessary element of his likelihood of confusion 

claim and, accordingly, this claim is dismissed on that 

basis as well. 

 Decision: The opposition is dismissed in its entirety. 

 

 


