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Before Quinn, Hairston and Bucher, Adm nistrative Trademark
Judges.

Opi nion by Hairston, Adm nistrative Trademark Judge:
35 Food Corporation has filed a petition to cancel
Regi stration No. 1,510,308 owned by L.F.I. Incorporated for
the mark ANTONI O for “inported cheeses, canned tomatoes,
n 1

canned pepper strips, [and] canned mushroons.

As grounds for cancellation, petitioner asserts that it

! The registration issued on Cctober 25, 1988. It was cancelled
May 1, 1995 under the provisions of Section 8 of the Trademark
Act for failure to file an affidavit of use. Petitioner has
elected to go forward with the case to obtain a determnination on
the nerits. The Board notes that the petition to cancel was
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filed in 1990 and a nunber of consented notions to extend/ suspend
have been granted.
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is the owner of the mark ANTONIO S and vari ati ons thereof as
a trademark and trade nane as applied to Italian style food
products; that it has applied to register the mark ANTONIO S
for Italian style food products; that it anticipates that
its application will be refused in view of Registration No.
1,510, 308; and that respondent’s mark ANTONI O, when applied
to respondent’s goods, so resenbles petitioner’s previously
used trademark and trade nane ANTONIO S as to be likely to
cause confusion.

Respondent, in its answer, denied the salient
al l egations of the petition for cancellation.

The record consists of the pleadings; the file of the
involved registration; trial testinony taken by petitioner,
with related exhibits; and two notices of reliance filed by
petitioner on third-party registrations and reci pes from
cookbooks to show the rel atedness of the invol ved goods.
Respondent did not take testinony or submt any other
evidence. Only petitioner filed a brief. An oral hearing
was not requested.

St ephen Wnant, petitioner’s current
secretary/treasurer, testified that he joined petitioner in
1982 and at that tinme petitioner was using the mark
ANTONIO S on Italian style food products such as pastas and
sauces. The ANTONIO S mark is applied to packages

containing petitioner’s goods. Petitioner sells its goods
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at whol esale to gournet shops, Italian delis, pizzerias,
restaurants, caterers and food distributors. Petitioner’s
aggregate sales of food products from 1998-2002 were
approximately $6.44 mllion. From June 1996 to July 2001
petitioner also operated a retail store under the nane
“Antonio’s Pasta & Deli” where it sold its own products as
well as third-party food products.

W note that the Board, in an order issued August 9,
2001, granted petitioner’s partial sunmary judgnment notion
on the issue of priority of use. Thus, the sole issue to be
determned is whether there is a |likelihood of confusion as
to the source of the goods.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion issue.
Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). 1In any |ikelihood of confusion
anal ysis, two key considerations are the simlarities
between the marks and the simlarities between the goods.
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976).

Considering first the marks, it is apparent that
petitioner’s mark ANTONIO S is sinply the possessive form of

respondent’s mark ANTONIO. As such, the marks are virtually
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identical in terns of sound, appearance, neani ng and overal
commerci al inpression

Consi dering next the goods, the Board has stated in the
past that if the marks are the sanme or alnost so, it is only
necessary that there be a viable relationship between the
goods or services in order to support a hol ding of
| i kel i hood of confusion. 1In re Concordia International
Forwardi ng Corp., 222 USPQ 355 (TTAB 1983). Moreover, it is
wel | settled that the goods of the parties need not be
i dentical or even conpetitive in order to support a finding
of |ikelihood of confusion. Rather, it is sufficient that
the goods or services are related in sonme manner, or that
the circunstances surrounding their marketing are such, that
they would be likely to be encountered by the sanme persons
in situations that would give rise, because of the marks
used thereon, to a m staken belief that they originate from
or are in sone way associated wth the sane source or that
there is an associ ation or connection between the sources of
the respective goods or services. Inre Mlville Corp., 18
USPQ2d 1385 (TTAB 1991); In re International Tel ephone &
Tel egraph Corp., 197 USPQ2d 910 (TTAB 1978).

In this case, we find that petitioner’s pastas and
sauces and respondent’s inported chesses, canned tomatoes,
canned pepper strips, and canned nushroons are conpl enentary

food products. These kinds of products are sold in the sanme
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channel s of trade, nanely grocery stores, delis and gournet
stores. Further, the products are sold to the sane cl ass of
purchasers, nanely ordinary consunmers. In this regard,
petitioner has made of record copies of third-party
regi strations of marks which include in their respective
identifications of goods both the types of goods petitioner
sells and the types of goods identified in respondent’s
registration. Although these registrations are not evidence
that the marks shown therein are in comrercial use, or that
the public is famliar with them they neverthel ess are
probative evidence to the extent that they suggest that the
goods identified therein are of a type which nmay emanate
froma single source under a single mark. See In re Al bert
Trostel & Sons Co., 29 USPQ2d 1783, 1785-1786 (TTAB 1993);
In re Mucky Duck Mustard Co., Inc., 6 USPQRd 1467 (TTAB
1988).

Further, petitioner has nade of record recipes from

Qui li ano Hazan, The O assic Pasta Cookbook (1993) and Sanuel

Chanber | ain, The New Conpl ete Book of Pasta (1985) which

show that petitioner’s and respondent’s types of goods are
used as ingredients in the sane recipes. For exanple, in

The O assic Pasta Cookbook, the recipe for “Penne

Al I’ Arrabbi ata” (Penne with Spicy Tonato Sauce) incl udes
pasta, canned tonmatoes, and grated pecorino romano chasse.

In The New Conpl ete Book of Pasta, the recipe for “Capellini
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Con Funghini (Fine Vermcelli with Small Mishroons) includes
pasta, nushroons, red pepper strips, tomatoes, and grated
par mesan cheese.

An addi tional factor which favors a finding of
| i kel i hood of confusion in this case is that the kinds of
products invol ved herein are rel atively inexpensive and,
therefore, would be the subject of inpulse purchases.

In view of the foregoing, we conclude that consuners
famliar with petitioner’s pasta and sauces sold under
petitioner’s mark ANTONIO S woul d be likely to believe, upon
encountering respondent’s mark ANTONI O for inported cheeses,
canned t omat oes, canned pepper strips, and canned nushroonmns,
that the goods originated with or are sonehow associ at ed
with or sponsored by the sane entity.

Decision: The petition to cancel is granted such that

judgnent is hereby entered agai nst respondent.



