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Opi nion by Hohein, Adm nistrative Trademark Judge:

Ben H Bennett, d.b.a. Wrld Wde First Mnday, has
petitioned to cancel the registration owned by the Cty of
Canton, Texas for the mark "FI RST MONDAY" for the services of
"organi zi ng, pronoting and conducting flea markets for others".EI
As grounds for cancellation, petitioner alleges in his anmended
pl eadi ng that respondent's "mark was and is generic" for its

services in that such mark "was and is in concurrent use by

! Reg. No. 1,277,326, issued on May 8, 1984 from an application filed
on Cctober 16, 1981, which sets forth a date of first use anywhere of
1873 and a date of first use in commerce of 1960. The registration

i ssued pursuant to the provisions of Section 2(f) of the Tradenark
Act .
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several communities" which "sponsor activities virtually
identical to those of the registrant, and have done so during the
rel evant period of time"; that "petitioner has and does publish
an on-1line magazi ne furnishing information on the activities of
t hese various community markets"; that petitioner "has nmade
application for and has been refused protection afforded by
registration of his mark, used in the publishing field, due to
percei ved conflicts by the exam ning attorney"; and that
"[c]lancell ation of the registrant's nmark i s necessary to preserve
the rights of other communities with 'first Monday' traditions
and to allow the protection of the publishing mark of the
petitioner."

Respondent, in its answer, has denied the salient
al | egations of the amended petition to cancel.

The record consists of the pleadings; the file of the
i nvol ved registration; and, as petitioner's case-in-chief, five
notices of reliance on various newspaper articles which nmention
the term"first Monday(s)" or "First Monday" in connection with
comunity trade and barter events, i.e., flea markets, held on
the first Monday of a nonth in the towns of Scottsboro, Al abama

and Trenton, Tennessee.E Petiti oner, however, did not furnish

? Because the acconpanying certificates of service indicate that the
notices of reliance were served directly upon respondent rather than
its counsel as required by Trademark Rule 2.119(b), the Board on June
20, 2000 granted respondent’'s contested notion to extend its testinony
period. Petitioner was allowed until June 30, 2000 to serve its
notices of reliance upon respondent's counsel and, in a comunication
recei ved on June 22, 2000, advised the Board that it had done so, but
since the conmunication failed to indicate proof of service of a copy
t her eof upon respondent's counsel, the Board on October 2, 2000
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any proof of its standing to bring this proceedi ng and respondent
did not take testinony or otherw se present any evidence. Only
petitioner filed a brief and neither party requested an oral

heari ng.

Whet her the evidence submtted by petitioner with its
notices of reliance is sufficient to establish that respondent's
"FI RST MONDAY" mark is generic for the services recited in its
registration is an i ssue which we need not decide in view of
petitioner's failure to provide any evidence of his standing to
bring this case. Specifically, petitioner has offered no proof
that, as alleged in the anmended cancell ation petition and deni ed
in respondent's answer, he is in fact the owner of an application
for a mark for an on-line magazine that furnishes informtion on
the activities of various community flea markets and whi ch has
been refused registration in light of respondent’'s involved
registration.E Petitioner, therefore, has not proven his
standing to be heard that he is danaged by the continued

exi stence of such registration. Such proof, just as is the case

further extended respondent's testinony period "to avoid possible
?rejudice to respondent."

Al t hough we note the statenent in his brief that "petitioner has and
does publish an on-1line magazine offering information on the
activities of various community markets and sal es, and has made
application for, and has been refused protection afforded by,
registration of his mark, used in the publishing field, due to
perceived conflicts by the exam ning attorney,"” such statenent does
not constitute proof of petitioner's standing. As stated in TBWP
8§706.02, "[f]actual statenents nade in a party's brief on the case can
be given no consideration unless they are supported by evidence
properly introduced at trial." Here, as pointed out above, petitioner
has failed to introduce any evidence to establish his standing and the
Board does not take judicial notice of applications filed in (or
regi strations issued by) the United States Patent and Trademark O fice
whi ch are not the subject of an inter partes proceeding. See, e.qg.,
In re Duofold Inc., 184 USPQ 638, 640 (TTAB 1974), and TBMP 8§703. 03.
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wi th proof of the genericness of respondent's mark, is an
essential elenent of petitioner's case-in-chief and, in the
absence thereof, petitioner cannot prevail.

Accordi ngly, inasnuch as petitioner is the party who
bears the burden of proof in this proceeding, and since
petitioner has failed to present proof of his standing to be
heard herein, it is adjudged that the petition to cancel nust
fail.

Decision: The petition to cancel is denied.



