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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

On February 1, 2001, Holmes Mrror Conpany
(Petitioner) filed a petition to cancel Registration No.
2,321,538, owned by Tinothy’'s Fine Art d.b.a. Tinothy's
Har dwar e Conpany (Respondent). The registration, for the
mar k Z- BAR, issued on February 2, 2000, as a result of an
application filed on March 1, 1999. The goods in the
registration are identified as “channel -1 ocki ng netal bars

for hanging picture frames,” in International Cass 6. The
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registration alleges a date of first use and a date of
first use in conmerce of Novenber 1, 1995.

Petitioner clains that it used and pronpoted its Z- BAR
mark in connection with closely related, if not identical,
products, nanely hangi ng devices, including channel -1 ocking
netal bars for hanging mrrors and picture franmes, at | east
as early as 1987, and that there is a |ikelihood of
confusion when the identical mark is used on these goods,
and therefore, it seeks the cancellation of respondent’s
registration. In its answer, respondent denied the salient
al l egations of the petition to cancel, and set out numerous
affirmati ve defenses. Both parties have filed briefs in
the case. No oral hearing was requested.

The record consists of the file of the involved
regi stration; respondent’s notice of reliance on portions
of the discovery deposition, with acconpanying exhibits, of
Frederi ck Hol mes, co-owner of petitioner, Holnes Mrror
Conpany; and respondent’s notice of reliance on the trial
testi nmony deposition, with acconpanyi ng exhibits, of Scott
Bozani c, a general partner of respondent, Tinothy s Fine
Art d.b.a. Tinothy' s Hardware Conpany, a partnership

organi zed under the laws of the state of California.?

! The abbreviated trial testinony of M. Bozanic nerely

provi des a foundation for the affected registration.
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Petitioner attached exhibits to the petition to cancel and
to petitioner’s trial brief, but placed no evidence in the
record during its testinony period.

Petitioner, as plaintiff, bears the burden of proving
its case. Respondent is correct in pointing out that
al l egations nade in the pleading, and exhibits attached
thereto, are not evidence in plaintiff’'s behalf. See

Perfect Film & Chenical Corp. v. Society Odinastral, 172

USPQ 696 (TTAB 1972). Mbreover, petitioner has taken no
testimony nor introduced any evidence of any kind into the
record herein during its testinony period.? Accordingly,
petitioner cannot use its trial brief as a vehicle for the

i ntroducti on of evidence. See Hard Rock Cafe International

(USA) Inc. v. Elsea, 56 USPQ2d 1504 (TTAB 2000); TBMP

8705.02 and cases cited therein.?

On the other hand, as noted earlier, respondent has
properly placed into the record limted testinony as part
of its testinony-in-chief. For exanple, those portions of

Frederick Hol mes’ discovery deposition nade of record by

Accordingly, in the context of this decision, it offered nothing
relevant to the elenents of petitioner’s burden of proof.

2 Additionally, as noted earlier, in its answer to the
petition to cancel, respondent has not admitted any salient

al l egation of the conplaint.

3 In light of this determination, we do not find it necessary
to respond to respondent’s other objections to these exhibits
grounded in the Federal Rules of Evidence and/or the Trademark
Rul es of Practice.



Cancel l ation No. 31,610

respondent in accordance with 37 CFR 8§82.120(j) may be
referred to by any party for any purpose pernmtted by the
Federal Rul es of Evidence. See 37 CFR 82.120(j)(7); TBWP 8

709 on Discovery Depositions; Chesebrough-Pond's Inc. v.

Soul ful Days, Inc., 228 USPQ 954 (TTAB 1985); Andersen

Corp. v. ThermO Shield Int'l, Inc., 226 USPQ 431 (TTAB

1985); Anheuser-Busch, Inc. v. Major Mud & Chem cal Co.,

221 USPQ 1191 (TTAB 1984); and Ml es Laboratories, Inc. v.

Sm thKline Corp., 189 USPQ 290 (TTAB 1975). However, only

those limted portions of M. Hol nes’ discovery deposition
t hat respondent has properly nade of record nay be referred
to by any party, including petitioner, for any purpose
permtted by the Federal Rules of Evidence.

Accordingly, we turn to relevant portions of M.
Hol nes’ di scovery testinony to determ ne whether there is
any evidence in support of petitioner’s claimof |ikelihood

of confusion. The record establishes the foll ow ng:

e In the sumrer of 1987, M. Hol nes designed a product
to hang heavy mrrors on the wall nore securely than
W th previous systens petitioner had used; he al so
adopted and began using the term Z-BAR as his
trademark for this product (Holnes 14:24 to 18:14).

e Petitioner began nationw de distribution of this
hangi ng product sold under the Z- BAR tradenark; the

Z- BAR hangi ng product was sold in conjunction with
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ninety percent of the mrrors petitioner sold; the
mar k was used, for exanple, on hanging instructions,
but was never physically stanped or otherw se
affixed directly onto the netal product (Hol nes

23: 15 to 24:23).

* M. Holnmes is uncertain as to what percentage of
petitioner’s undi scl osed gross revenues in any given
year were derived fromthe sale of the involved
goods herein (Holnmes 33:11 to 39:14).

* Petitioner has no evidence of any m sdirected
comuni cations intended for respondent (47:15 to 48-
12).

e Petitioner has no explanation for the delay of one
year fromthe time of |earning of respondent’s
federal registration until the filing of the instant
petition to cancel (50:13 to 54:12).

* On behalf of petitioner, M. Holnmes knew of
respondent’s use of the mark Z- BAR in connection
with the resale of petitioner’s itens within the
pi cture frame industry. Wen respondent
di scontinued its purchase of petitioner’s goods,
petitioner was upset that respondent continued to
use petitioner’s tradenmark on simlar goods; but
prior to filing the instant petition to cancel,
there is no evidence in the record that petitioner
had ever objected to any type of use of Z- BAR by
respondent (54:25 to 58:18).

e M. Holnes characterized petitioner’s sales of this
product to the picture framng industry as being

“pretty insignificant,” although he specul ated t hat

t he percentage share of petitioner’s business
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devoted to the picture franme industry was ten
percent (71:7 to 72:4).

» Petitioner erroneously used the designation “patent
pendi ng” on the involved product prior to actually
filing a patent application with the United States
Patent and Trademark O fice (83:10 to 85:23).

» Abbey Schaefer Associates, a picture framng sal es
representative in Southern California, was for a
period a sales rep for petitioner’s Z-BAR hangers in

the picture fram ng industry.

It is undisputed that petitioner has established its
standing to bring this action and has a priority of use as
to the term Z-BAR for channel -1 ocking netal bars. However
in determ ning whether this record shows a |ikelihood of
confusion, we nust rely solely on those portions of M.

Hol nes’ di scovery testinony relied upon by respondent.

In the course of rendering this decision, we have

followed the guidance of Inre E. 1. du Pont de Nenours &

Co., 476 F.2d 1357, 1362, 177 USPQ 563, 567-68 (CCPA 1973).
The du Pont case sets forth the factors that should be
considered, if relevant, in determning |ikelihood of
conf usi on.

It is clear that the marks herein are virtually

identical — a factor clearly favoring petitioner.
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We turn next to the du Pont factors dealing with the
simlarity or dissimlarity and nature of the parties’
respective goods and the simlarity or dissimlarity of
established, |ikely-to-continue trade channels.

M. Holnes testified that petitioner sells its Z- BAR
hangers to the picture framng industry. That would
support a conclusion that channel -l ocking netal bars used
for hanging mrrors can be used interchangeably with
channel -1 ocki ng netal bars used for hanging picture frames
[ Hol mes deposition, 71:7 to 72:4]. Moreover, the history
of petitioner’s and respondent’s respective dealings with
Abbey Schaefer Associates [Hol nes deposition, p. 87]
supports a conclusion that the goods of both parties nove
in the sane channels of trade to the sane ultimte
cust oners.

As to the du Pont factor dealing with the nature and
extent of any actual confusion, M. Holnmes confirned that
petitioner has no evidence of instances of actual
confusion. [Holnmes deposition, 47:15 to 48-12]. O
course, evidence of actual confusion is notoriously
difficult to obtain, so we cannot conclude fromthe |ack of
such evidence that confusion is not likely to occur. This

is a neutral factor in this case.
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W turn to a brief comment on another potentially
rel evant du Pont factor. The previous nmarket interface
bet ween petitioner and respondent is not detailed in the
evi dence of record. Nonetheless, respondent argues in its
brief that petitioner had consented to respondent’s
proprietary use of petitioner’s mark. However, we note
that one can read the portions of M. Hol nes’ testinony
t hat respondent has placed into the record as establishing
t hat respondent bought a | arge volune of petitioner’s
products bearing the mark over a period of years, and
resold them through its picture fram ng business, to
respondent’s retail custoners. W find that respondent’s
distributor relationship with petitioner prior to 1999
cannot be accurately described as a transfer of
petitioner’s common |law intellectual property rights based
sol ely upon M. Hol nes’ anbi guous testinony on this
subj ect, or by conclusions drawn therefrom by respondent’s
counsel .

Finally, we turn to another relevant du Pont factor
herein, nanmely, the strength of petitioner’s clainmed mrk.
Al t hough respondent has raised as an “affirmati ve def ense”
that this termis “in the public donmain” (perhaps
suggesting genericness), this issues has not been tried by

the parties to this action. On the other hand, there is
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certainly no evidence as to the strength of this mark that
woul d favor petitioner. Hence, this too is a neutral
du Pont factor in this case.

Accordingly, in evaluating the evidence of record
herein in light of the relevant du Pont factors, we find
that the marks are identical, the goods are closely
related, if not overlapping, and we find that both parties
have marketed their respective goods through identical

channel s of trade.

Decision: The petition to cancel is granted, and the
above-identified registration will be cancelled in due

course.



