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Bef ore Qui nn, Hohein and Chapman, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Farrah Al exander has petitioned to cancel the
registration, originally issued to Wl shire House Publications
Inc. and, by assignnent, now owned by Hot Spots, Inc., of the
mark "HOT SPOTS' for a "nmgazine featuring articles about

ni ght cl ubs, bars, restaurants, nusic and the lives of novie,

1

I nasmuch as it has cone to the attention of the Board that the

regi stration sought to be cancelled herein has been assigned by the
original registrant, WIshire House Publications Inc., to Hot Spots,
Inc. and the assignment has been recorded in the United States Patent
and Trademark O fice on Septenber 10, 2001 at reel 2366, franme 0491,
Hot Spots, Inc. is accordingly substituted for WI shire House
Publications Inc. as the respondent in this proceeding. See Fed. R
Cv. P. 25(c) and TBMWMP 8§512. 01.
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nmusi cal and tel evision stars. As grounds for cancell ation,
petitioner alleges, anong other things, that since February 1998,
she "has continuously used the mark CI TY HOT SPOTS on a nagazi ne
inthe field of current events, entertainnment[,] health,
lifestyle, fashion, sports, and general interest topics"; that
her "continued and | egal use of said mark will be inpaired by the
continued registration” of respondent's "HOTI SPOTS" mark; that
respondent "has not used said mark, nor does respondent show any
intention of using the mark for its registered purpose in the
future”; that petitioner "has been unable to find any copies of
any periodical published by respondent under the nanme HOT SPOTS';
and that respondent "has abandoned said registered mark by
di sconti nuing use of said mark since [the date of] registration
with no intent to resune said use.”

Respondent, in the answer to the petition to cancel,
has deni ed the salient allegations thereof.

The record consists of the pleadings;® the file of the

i nvolved registration; and the notice of reliance tinely filed by

z Reg. No. 2,315,217, issued on February 8, 2000 from an application
filed on May 12, 1997, which sets forth a date of first use anywhere
of March 15, 1989 and a date of first use in comerce of Septenber 15,
1991.

*It is noted that petitioner, with the petition to cancel, attached as
an exhibit thereto a copy of a "CERTIFI CATE OF FI LI NG AND SUSPENSI ON'

i ssued with respect to the corporate status of respondent's assignor
by the California Secretary of State. Respondent, with the answer
filed by its assignor, attached as exhibits thereto copies of the
assignor's articles of incorporation and the front covers of several
editions of "HOT SPOTS' magazi ne (ranging fromthe July/ August 1992
issue to the Spring 2001 issue). It is pointed out, however, that
Trademark Rule 2.122(c) provides in relevant part that "an exhibit
attached to a pleading is not evidence on behalf of the party to whose
pl eading the exhibit is attached unless identified and introduced in
evi dence as an exhibit during the period for the taking of testinony."



Cancel | ati on No. 32, 008

petitioner during its initial testinony period on copies of
various covers of respondent's "HOT SPOTS' nagazine.’ Neither
party took testinony and, although respondent also submtted a
notice of reliance, it did not do so in a tinely manner and,

thus, failed to present any evidence at trial on its behalf.”®

‘ Specifically, petitioner states in her notice of reliance that:

Notice is hereby given that [petitioner] ... offers
into evidence, and will rely upon, the copies of covers of
Hot Spots mmgazine provided ... by Respondent during

di scovery. Relevance is as follows: Petitioner is seeking
cancel | ati on based upon abandonnent, and the copi es provided
by Respondent were provided as evidence of use of the mark
Petitioner does not stipulate to the genui neness of the
copi es submtted.

While Trademark Rule 2.120(j)(3)(ii) provides that "[a] party which
has obt ai ned docunents from another party under Rule 34 of the Federa
Rul es of Civil Procedure may not nake the docunents of record by
notice of reliance alone, except to the extent that they are

adm ssi bl e by notice of reliance under the provisions of §2.122(e),"
we observe that because the docunents submitted with petitioner's
notice of reliance appear to be copies excerpted froma printed
publication in general circulation as provided by Trademark Rul e
2.122(e), such evidence is accordingly adm ssible by nmeans of a notice
of reliance. Mreover, while we note that petitioner's notice of
reliance is deficient on its face in that it fails to specify, as
required by Trademark Rule 2.122(e), "information sufficient to
identify the ... date[s] of the publication,” we have neverthel ess
consi dered the evidence inasnuch as the edition or issue dates are

di scernabl e fromeach of the "HOI SPOTS' nmagazi ne covers subm tted.
Finally, we additionally note that, in any event, such evidence
appears to be identical to the copies of nmagazi ne covers attached as
exhibits to the answer filed in this proceeding (even though, as

i ndicated previously in footnote 3, those exhibits do not form part of
the record herein).

5

In particular, respondent states in its notice of reliance that:

Notice is hereby given that Respondent ... offers into
evidence and will rely on exhibits presented with the
Response to the Petition for Cancellation. These include
covers of Hot Spot [sic] nagazine to show continued
publication thereof and a copy of the articles of
i ncorporation [of respondent's assignor] ... to show that
[such firm ... was fully owned by Mchael S. Wlson. It
was erroneously assumed by Respondent's attorney that as
these exhibits were submtted with the Response to the
Petition for Cancellation that they would be automatically
entered as evidence and therefore a Notice of Reliance was
not submtted until this time. As the failure to admt this
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Each party has filed a brief,® but neither party has requested an
oral hearing.
Petitioner, inits brief, correctly notes that Section
45 of the Trademark Act defines abandonnent of a mark in rel evant
part as follows:
Abandonnment of mark. A mark shall be
deenmed to be "abandoned" when ... the

foll ow ng occurs:

(1) When its use has been discontinued
with intent not to resunme such use.

evi dence woul d prejudi ce Respondent's position in an

i nequitabl e manner, it is respectfully requested that this
evi dence be entered. Petitioner's brief has not yet been
filed so that it is not believed that the adm ssion of this
evi dence woul d prejudice Petitioner.

I nsof ar as respondent requests a reopening of its testinony period,

whi ch closed on July 9, 2002, so that its notice of reliance, which it
filed with a certificate of mailing dated Septenber 17, 2002, woul d be
timely, the request is denied since respondent has failed to show
excusabl e neglect as required by Fed. R Cv. P. 6(b)(2). The Suprene
Court, in Pioneer Investnment Services Co. v. Brunsw ck Associ ates
Limted Partnership, 507 U S. 380, 392 (1993), has stated that

"i nadvertence, ignorance of the rules, or nistakes construing the
rules do not usually constitute 'excusable' neglect." Here, noreover,
whil e petitioner obviously would not be prejudiced by all ow ng
respondent to rely on copies of various covers of its "HOI SPOTS"
magazi ne i nasmuch as such evidence is identical to that subnitted with
petitioner's notice of reliance, petitioner plainly would be

prej udi ced, since her rebuttal testinony period closed on August 23,
2002, by pernitting respondent to rely additionally on a copy of the
articles of incorporation of respondent's assignor. Neverthel ess,
except for such additional evidence, it is pointed out that in any
event the notice of reliance filed by respondent is superfluous

i nasnuch as the copies of the covers of respondent's "HOI SPOTS"
magazi ne have al ready been properly nade of record by the notice of
reliance thereon tinely filed by petitioner. The latter evidence,
therefore, may be referred to by respondent in its brief in support of
any argunment which (subject to the provisions of Fed. R Cv. P. 11)

it believes is to its advantage. See TBWP §801. 01.

® It appears necessary to point out that, as stated in TBVMP §801.01
"[T]he facts and arguments presented in the brief[s] nmust be based on

the evidence offered at trial. A brief may not be used as a vehicle
for the introduction of evidence." Accordingly, as set forth in TBW
8§706.02: "Factual statenents made in a party's brief on the case can

be given no consideration unless they are supported by evidence
properly introduced at trial."
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Intent not to resunme may be inferred

fromcircunstances. Nonuse for three

consecutive years shall be prima facie

evi dence of abandonnent. "Use" of a

mar k neans the bona fide use of that

mark made in the ordinary course of

trade, and not nade nerely to reserve a

right in the mark.
Petitioner asserts, in view thereof, that "[t] he evidence
produced by Respondent ... indicates that the mark is no | onger
in use" because "[t]he last actual issue of Respondent's magazi ne
was apparently published in the Spring of 1999." Petitioner
additionally contends that, while the evidence shows "what
appears to be an advertising proof for a 'Spring 2000 issue'" of
respondent's "HOT SPOTS' nmgazine, "there is no evidence that
such issue was actually published.” Consequently, according to
petitioner, respondent has prima facie abandoned its mark since
it "ceased using the mark ... over three years ago" and has
"introduced no evidence of any other use in commerce that would
rebut the statutory presunption.”

The period for the trial of this case closed on August

23, 2002. The evidence of record introduced at trial shows, on
the face thereof, a partial front cover of a "Spring 2000 |ssue"
of respondent's "HOT SPOTS' nmgazine as well as the full front
covers of the follow ng editions of such magazine: "QUARTERLY/ -
FEBRUARY- APRI L 1999"; "BI MONTHLY/JULY 1997"; " BI MONTHLY/ APRI L
1996"; "MAY/ JUNE 1995"; "AUGUST/ SEPTEMBER 1994"; "W NTER 1994";
"SUMMVER 1993"; "FEBRUARY 1993"; "JULY/ AUGUST 1992"; "JUNE 1992";
and "FEBRUARY/ MARCH 1992." Thus, as of the close of tria

herein, there not only is no evidence of an intention on the part
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of respondent to abandon its "HOTI SPOTS" mark, but there is no
t hree-year period of nonuse of such mark which would constitute a
showi ng of prinma faci e abandonnent thereof. As respondent argues
inits brief, "there is no basis whatsoever to conclude that the
reduced size front cover of the magazine for the Spring of 2000
is not a reproduction of the cover of a namgazi ne which was
i ssued,” particularly when, "[a]s can be noted, there are al so
reduced size pictures of the covers of previous editions of the
magazi ne on this cover which were submtted as ... actual ful
size covers in the exhibits.” Stated somewhat differently, there
sinply is nothing fromthe fact that a copy of only half of the
cover for a "Spring 2000 Issue" was nade of record which should
result in an assunption that such an issue was not produced in
the ordinary course of trade but, rather, was made nerely to
reserve a right in the mark

We further observe that, in any event, there is no
proof by petitioner of her standing to bring this proceeding.
Specifically, there is no evidence in the record which, as
alleged in the petition to cancel, establishes that since
February 1998, petitioner "has continuously used the mark CITY
HOT SPOTS on a nmagazine in the field of current events,
entertainment[,] health, lifestyle, fashion, sports, and general
interest topics"” and that her "continued and | egal use of said
mark will be inpaired by the continued registration" of
respondent’'s "HOT SPOTS" mark.

None of petitioner's allegations, therefore, is

supported by any of the evidence which is properly of record in
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this proceeding. Petitioner has neither established her standing
to be heard that she is being danaged by the continued exi stence
of the involved registration, nor has she shown that the mark
which is the subject of the petition to cancel has been abandoned
by respondent. Such proofs are essential el enents of
petitioner's case-in-chief and, in the absence thereof, she
cannot prevail.

Accordi ngly, because petitioner, as the party who bears
the burden of proof in this proceeding, has failed to present any
evi dence whi ch supports the allegations of the petition to cancel
whi ch have been denied by respondent, it is adjudged that the
petition to cancel nust fail.

Decision: The petition to cancel is denied.



