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Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

CurtCo Media Labs, L.L.C. has petitioned to cancel, on
t he ground of abandonnent, the registration of Vincent Testa
and Maria Testa (hereafter "respondent”) for the mark HOVE
ENTERTAI NVENT QUARTERLY, registered on the Suppl enent al

Regi ster for "magazine dealing with products used at hone to
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provi de entertainnent."?

Petitioner has alleged that
respondent has failed to use the mark with no intent to
initiate or resune use, and that petitioner has a pending
application which has been refused registration due to
respondent's registration. Respondent denied these
allegations in its answer.

The record includes the pleadings; the file of the
regi stration sought to be cancelled; and the testinony, with
exhibits, of WlliamJ. Curtis, the CEO of petitioner.
Respondent did not take any testinony or submt any
evidence. Only petitioner filed a brief.

Petitioner's witness, WlliamJ. Curtis, testified that
he has been involved in the publishing industry since 1979.
H s conpany has published a magazi ne call ed "Robb Report
Entertai nnent and Desi gn" since about 2002.

M. Curtis stated that honme entertai nnent products are
part of the consuner electronics industry. He also
testified that it is inperative for a publisher of a
magazi ne dealing wth consuner electronics to attend trade
shows in this field, and to that end he has attended the
Consuner El ectronics Show for fifteen years, and has al so

attended the Consumer El ectronic Deal er Industry Associ ation

! Registration No. 1280281, issued May 29, 1984; Section 8
affidavit accepted. The registration originally issued to Home
Entertai nment Quarterly, but an assignnent to Vincent Testa and
Maria Testa, was recorded in the U S. Patent and Trademark O fice
on Cctober 8, 1998.
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trade shows. He further testified that he has not seen the

publication "Honme Entertai nnent Quarterly," or a publication
with a variant of that nanme, for at |east ten years; that he
has not seen any marketing efforts for such publication for

at least ten years; and that if such a publication had been

published in the last ten years, he would know about it.

To support M. Curtis's statenents, he introduced
various exhibits, including a search done on I SSN Onli ne,
which allows one to search for every publication published
in the United States. A search for "Honme Entertai nnent
Quarterly" retrieved the information that this "Title no
| onger being published,” indicating a "start date" of 1982
and an "end date" of 1983. The place of publication for the
publication was Carle Place, New York. A search of the
Col unbus Metropolitan Library online catalog retrieved the
title "Home Entertainnment (Carle Place, N.Y.)"; listed as a
previous title, "Hone Entertai nnent Quarterly"; and stated
that the library "has Back |ssues: May 1985-May 87." M.
Curtis deduced fromthis that the nagazi ne was published as
of 1982 under the title "Home Entertai nment Quarterly," that
t he name was subsequently changed to "Honme Entertainnent,"”
and that the nmagazi ne was not published after May 1987. It
shoul d be noted that Carle Place, which was listed in both

search reports as the address of the magazine, is the
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address listed for the original registrant on the
certificate of registration.

Also of record is a printout fromthe Audit Bureau of
Circulations, an organi zation that audits and attests to the
size of a magazine's circulation to verify the circul ation
figures for advertisers. |In excess of 15 nmagazi nes are
| i sted on each page of the 41-page docunent; neither "Hone
Entertai nnent Quarterly” nor "Home Entertai nnent" appears.

Finally, petitioner has introduced a printout taken
fromthe website of Testa Conmunications, ww.testa.com
printed on Septenber 11, 2003. It lists various titles,

i ncluding "The O ub Show," "Misic & Sound Retailer," "DJ
Times" and "Sound & Conmuni cations.” "Home Entertai nment
Quarterly" and "Hone Entertai nnment"” are not anong them

Petitioner, as the publisher of "Robb Report
Entertai nnent & Design,"” has shown that it is has a rea
interest in the proceeding and a real basis for its belief
of damage resulting fromthe continuing registration of
respondent's mark. Ritchie v. Sinpson, 170 F.3d 1092, 50
USPQ2d 1023 (Fed. Cir. 1999). See al so, Cunni nghamv. Laser
Gol f Corp., 222 F.3d 943, 55 USPQ2d 1842 (Fed. Cir. 2000).

Therefore, petitioner has denpnstrated its standing.?

2 As noted above, one of the allegations in the petition for

cancellation is that petitioner's application has been rejected
on the basis of the registration sought to be cancell ed.
However, petitioner has not submitted any evidence with respect
to this allegation.
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The testinony of M. Curtis shows that he is well aware
of activities in the nagazine publishing field, and that he
isin a position to knowif a publication called "Hone
Entertainnent Quarterly” is being published. W find
credible his testinony that respondent has not published
such a magazine for at |least ten years. This testinony is
further supported by the docunentary exhibits.

Accordingly, we find that petitioner has established
non-use by respondent of the mark HOVE ENTERTAI NVENT
QUARTERLY for a "magazi ne dealing with products used at hone
to provide entertainnent” for at |east three years. Section
45 of the Trademark Act, 15 U S. C. 81127, provides, in part,
that a mark shall be deened to be abandoned:

(1) When its use has been discontinued

with intent not to resunme such use.

Intent not to resune may be inferred

fromcircunstances. Nonuse for 3

consecutive years shall be prima facie

evi dence of abandonnent. “Use” of a

mar k nmeans the bona fide use of such

mark made in the ordinary course of

trade, and not made nerely to reserve a

right in a mark.
Accordi ngly, petitioner has denonstrated prim facie
evi dence of abandonnent. Respondent, who has not submtted
any evi dence what soever, has clearly not shown that it had
an intent to resunme use, nor in any way has it rebutted
petitioner's prinma facie case. As a result, we find that

respondent has abandoned the mark HOVE ENTERTAI NVENT
QUARTERLY for a nmagazi ne.
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Decision: The petition for cancellation is granted,
and Registration No. 1280281 will be cancelled in due

course.



