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Home Pro of the Quad Cities, LLC

Bef ore Zervas, Wil sh and Catal do, Adm ni strative Tradenark
Judges.

Opi nion by Zervas, Adm nistrative Trademark Judge:

On February 18, 2000, respondent (Personal Honme Pro of
the Quad GCties, LLC) filed application Serial No. 75940013

to register on the Principal Register the follow ng mark:
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for services identified as “honme mai ntenance and i nprovenent
services” in International Cass 37. On February 12, 2002,
respondent's mark issued as Registration No. 2537750. The
registration clains a date of first use and first use in
comerce of February 17, 2000.

Petitioner (Honme Pro Systens, Inc.), on Decenber 26,
2002, filed a petition to cancel respondent's registration
on the ground that:

Petitioner, since 1981, has begun, and is now
using the mark “HOVEPRO' in connection w th BOOKS,
MANUALS AND REPORT FORMS RELATI NG TO HOUSE AND
BUI LDI NG | NSPECTI QN, MAI NTENANCE AND REPAI R
PRI NTED HANG TAGS CONTAI NI NG | NSTRUCTI ONS FOR
HOUSE AND BUI LDI NG MAI NTENANCE; and EDUCATI ONAL
AND TRAI NI NG SERVI CES RELATI NG TO HOUSE AND
BUI LDI NG | NSPECTI ON, MAI NTENANCE AND REPAI R, and
PROVI DI NG HOUSE AND BUI LDI NG | NSPECTI ON SERVI CES
AND SUBSEQUENTLY PRODUCI NG | NSPECTI ON REPORTS
BASED THEREON. Said use by Petitioner predates
the first use of February 17, 2000 cl ai ned by
Respondent. ... In view of the simlarity of the
respective marks and the related nature of the
goods and services of the respective parties, it
is alleged that Respondent’s registered mark so
resenbles Petitioner’s mark previously used in the
United States, and not abandoned, as to be likely
to cause confusion, or to cause m stake or to
deceive. (Capitalization in the original.)

Petitioner adds that it has applied for registration of the
mar kK HOVEPRO for the above goods and services and that it
has been refused regi strati on based upon the mark in the
regi stration sought to be cancelled by petitioner.
Respondent has denied the salient allegations of the

petition to cancel.
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The Record

The record consists of the following itens: the file of
the involved registration; a status and title copy of two

registrations for

owned by petitioner, i.e., Registration No. 1398485 for
“books and report forns relating to house and buil di ng
i nspection, maintenance and repair” in International C ass
16, and Registration No. 1413760 for “providing house and
bui | di ng i nspection services and subsequently produci ng
i nspection reports based thereon” in International C ass
42,1 and copies of several registrations, all nade of record
by petitioner pursuant to a notice of reliance; and copies
of nunerous registrations made of record by respondent
pursuant to a notice of reliance.

Both parties filed briefs. An oral hearing was not

requested by either party.

! The ternms HOVEPRO and SYSTEMS, |INC. have been disclained in
Regi stration No. 1413760. No wordi ng has been disclained in
Regi stration No. 1398485. Section 8 affidavits have been
accepted and Section 15 affidavits have been acknow edged for
both registrations.
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Priority

The Board notes that petitioner did not plead ownership
of or assert Registration Nos. 1398485 and 1413760 in its
petition to cancel. However, respondent nmade no objection
to the status and title copies of these two registrations
included in petitioner's notice of reliance. Accordingly,
we hold that the pleadings are considered anended under Fed.
R Cv. P. 15(b) to conformto the evidence, specifically,
to claimownership of and to assert petitioner's
Regi stration Nos. 1398485 and 1413760.

Because both petitioner and respondent own
regi strations, petitioner does not necessarily have priority
sinply because it owns a registration. Brewski Beer Co. v.
Brewski Brothers, Inc., 47 USPQd 1281, 1284 (TTAB 1998)
(the “Board has taken the position, in essence, that the
regi strations of each party offset each other; that
petitioner as a plaintiff, must, in the first instance,
establish prior rights in the sane or simlar mark ... O
course, petitioner or respondent may rely on its
registration for the limted purpose of proving that its
mark was in use as of the application filing date.”). In
this case, because respondent has not submtted any evi dence
of an earlier priority date, the earliest date upon which it
can rely is the filing date of respondent's application

(February 18, 2000) in connection with Registration
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No. 2537750. Intersat Corp. v. International
Tel ecommuni cations Satellite O ganization, 226 USPQ 154, 156
n. 5 (TTAB 1985) (“The earliest date of first use upon which
Intelsat can rely in the absence of testinony or evidence is
the filing date of its application.”). Inasnuch as
petitioner's underlying applications for registration of the
mar ks depicted in Registration Nos. 1413760 and 1398485 were
filed on Septenber 25, 1985 and COctober 17, 1985,
respectively, about fifteen years prior to the filing of
respondent's application, petitioner has priority.
Li kel i hood of Confusion

We now consider the central issue in this appeal
i.e., whether respondent's PERSONAL HOVE PRO and design
mar k when used on honme mai nt enance and i nprovenent services
is confusingly simlar to petitioner's HOVEPRO SYSTEMS,
| NC. and design mark used on house and buil di ng i nspection
servi ces and subsequently producing inspection reports
based t hereon, and books and report fornms relating to house
and buil ding i nspection, naintenance and repair. 1In
arriving at a conclusion in |ikelihood of confusion cases,
we consider the facts as they relate to the rel evant
factors set out in such cases as In re Majestic Distilling
Co., 315 F.3d 1311, 65 USP@d 1201 (Fed. G r. 2003); Recot,

Inc. v. Becton, 214 F.3d 1322, 54 USPQ2d 1894 (Fed. Cr
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2000); and Inre E. I. du Pont de Nenoburs & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973).

The first factor we will consider concerns the
rel atedness of the petitioner's and registrant’s services,
and their goods and services. W nust consider the goods
and services as they are identified in the invol ved
regi strations. Paula Payne Products v. Johnson Publi shing
Co., 473 F.2d 901, 177 USPQ 76 (CCPA 1973).

Petitioner has introduced several third-party
regi strations which include services of the type respondent
identifies as well as services of the type identified in
petitioner's registrations to support its contention that
the services are related. These registrations have sone
probative val ue; specifically, they may indicate that the
services are the types of services which may enmanate from
the sane source. In re TSI Brands Inc., 67 USPQd 1657
(TTAB 2002); In re Albert Trostel & Sons Co., 29 USPQR2d 1783
(TTAB 1993).

The third-party registrations show that the sanme nmark
has been registered in connection with both (a) honme
mai nt enance and/ or inprovenent services, and (b) house and
bui I ding i nspection services. See Registration No. 2769171
for ALLABOUTHOVE for “hone repair services” and “hone
i nspection services”; Registration No. 2676618 for

SERVI CEMASTER HOMVE SERVI CE CENTER for “new home buil di ng
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i nspection services ...[and] hone repair services”;

Regi stration No. 2391868 for THOSE GUYS for “electrical
services, nanely ...electrical repair and installation of
electrical wiring; residential and commercial building
construction services ...and hone buil ding inspection”;

Regi stration No. 2023057 for MAI NTAI NED DOVAI N and desi gn
for “building inspection ...[and] building and house
renovations and additions”; and Registration No. 1956992 for
AMERI CAN HOME SHI ELD for “hone repair and honme inspection
services.”

These regi strations denonstrate that the sanme mark has
been regi stered, based on use, for both honme inspection and
home repair services. W therefore may concl ude that
consuners — who in this case, are honeowners and those in
the market for a new hone - could believe that petitioner’s
and registrant’s services emanate fromthe sane source.

In view of the foregoing, we conclude that the
parties’ services are related. W also conclude that
respondent’s “hone mai ntenance and i nprovenent services”
are coomercially related to petitioner's “books and report
forms relating to house and buil ding inspection,

mai nt enance and repair,” identified in petitioner's
Regi stration No. 1398485, inasnuch as both concern the
subj ect of hone nmai ntenance and repair and are directed to

t he sane prospective purchaser.
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Additionally, we find that the parties' respective
goods and services are or could be marketed in the sane
trade channels, such as in |local newspapers and/or on | ocal
tel evision, to the sane classes of purchasers, i.e., to
homeowners and persons seeking honmes of their own. Such
purchasers do not necessarily have any special expertise in
home mai nt enance and repair and woul d not be expected to
exercise nore than ordinary care in purchasing the goods and
services. |In fact, they nmay make purchasi ng deci sions
regardi ng honme i nspection services and hone repair services
solely on recommendati ons or input from coll eagues,
nei ghbors, friends and rel atives, or even based on an
advertisenent in a newspaper, and not on any research of
their own.?2 As for petitioner's books and report forns
relating to house and buil di ng i nspection, maintenance and
repair, they may be purchased by ordi nary consuners who are
home owners or honme buyers, and may be subject to purchase

W t hout a great degree of thought or care.

21n this regard, respondent's contention that “books are
typically purchased in a retail setting or over the Internet,
[and] actual home mai ntenance and i nprovenent services are
typically purchased face to face or over the tel ephone after due
consideration for the services requested and the specific
services available fromthe provider,” brief at p. 6, is not
persuasive. It may well be the case that a prospective purchaser
may believe that after reading a HOVEPRO book on honme mai nt enance
and repair and, even nonths later, com ng across an adverti senent
for respondent's PERSONAL HOVE PRO services, that the sponsor of
t he book al so provides hone nmai ntenance and i nprovenent services.
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Next, we consider the simlarities or dissimlarities
between the parties’ marks, |looking to whether the marks in
their entireties are simlar in sound, appearance, neaning,
and comercial inpression. PalmBay Inmports Inc. v. Veuve
Cli cquot Ponsardi n Mai son Fondee En 1772, 396 F.3d 1369, 73
USPQ2d 1689 (Fed. Cir. 2005). The test is not whether the
mar ks can be di stingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall commercial inpression that
confusion as to the source of the goods offered under the
respective marks is likely to result. The focus is on the
recol l ection of the average purchaser, who nornally retains
a general rather a specific inpression of trademarks. See
Grandpa Pidgeon's of Mssouri, Inc. v. Borgsmller, 477 F.2d
586, 177 USPQ 573 (CCPA 1973); Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106 (TTAB 1975).

Both petitioner's and registrant's marks are conposite
marks with design and word conponents. |In such cases, the
word conponent is normally accorded greater wei ght because
it would be used by purchasers to request the goods or
services. Gant Food, Inc. v. Nation's Foodservice, Inc.,
710 F.2d 1565, 218 USPQ 390 (Fed. G r. 1983); Ceccato v.
Mani fattura Lane Gaetano Marzotto & Figli S.p. A, 32 USPQd
1192 (TTAB 1994); In re Appetito Provisions Co., 3 USPQd

1553 (TTAB 1987). “This is particularly true when a mark
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appears in textual material, such as catal og descriptions,
in which it is often inpossible or inpractical to include
the design feature of the mark.” CBS Inc. v. Mirrow, 708
F.2d 1579, 218 USPQ 198, 200 (CAFC 1983). Thus, while we
consider the marks as a whole, we accord greater weight to
the wording in the marks than the desi gn conponents.

In considering the wording in the marks, we find that
bot h mar ks enphasi ze HOVEPRO or HOVE PRO. In petitioner's
mark, HOVEPRO is at the top of the mark and SYSTEMS, INC. is
at the bottomof the mark. SYSTEMS, in petitioner's mark
merely neans that petitioner's services constitute a “nethod
..or procedure.” Random House Dictionary of the English
Language (2nd ed. 1987).° As such, SYSTEMS is not accorded
much weight in identifying the source of registrant’s goods
and services. See In re National Data Corp., 753 F.2d 1056,
224 USPQ 749 (Fed. Cir. 1985) (“That a particular feature is
descriptive ...with respect to the rel evant goods or services
is one commonly accepted rationale for giving | ess weight to
a portion of the mark.”). |INC does not function as a
source indicator. In registrant’s mark, HOVE and PRO are
several tinmes |larger than PERSONAL the only other wording in

the mark, and hence have a stronger conmercial inpression

® W take judicial notice of the dictionary definition of
“system” University of Notre Dane du Lac v. J. C. Gournet Food
Imports Co., Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d
1372, 217 USPQ 505 (Fed. Gir. 1983).

10
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t han PERSONAL. Thus, we concl ude that HOVEPRO and HOVE PRO
are the doninant portions of each mark.*

Wil e the marks have obvious differences in their
appear ances and pronunci ations due in part to the inclusion
of the other wording in the marks and the differences in the
depi ctions of the hones in the marks, these differences are
not as significant as the simlarities created by the
i dentical common domnant term In view of the shared
domnant term we find that the neanings of the marks and
their commercial inpressions are not dissimlar — the
additional wording in the marks does not alter the overal
meani ng and comrerci al inpression of the marks and the
differences in the neanings and conmerci al inpressions of
the marks are not very significant. W conclude that, when
we consider these marks in their entireties, the differences
i n appearance, pronunciation, neani ng, and commerci al
inpression are eclipsed by the simlarities of the marks.

Regi strant has argued that “a great nunber of marks
i ncl udi ng the words HOVE and PRO have been previously
registered in the United States Patent and Trademark O fice

for a variety of products and services”; that “these

“ As noted earlier in this decision, Registration No. 1413760

i nvol ving petitioner's services contains a disclainmer of HOVEPRO
We do not give HOVEPRO any | esser weight in our analysis due to

its disclainmer because prospective purchasers will not know that
this term has been discl ai ned, and because there is no evi dence

in the record, or even any argunent by respondent, that HOVEPRO

is merely descriptive or highly suggestive of petitioner’s

servi ces.

11
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regi strations prove that the words HOVE and PRO are
relatively common words in marks for goods and services
relating to professional services for hone owners”; and that
HOME and PRO “are relatively weak and shoul d not be afforded
broad protection in a determnation of a |ikelihood of
confusion as to source or origin.” Brief at p. 7.

The third-party registrations are not evidence of use
of the marks shown therein. Thus, they are not proof that
consuners are famliar with such marks so as to be
accustonmed to the existence of simlar marks in the
mar ket pl ace, and as a result would be able to distinguish
between petitioner’s and registrant’s marks based on sli ght
di fferences between them and/or on their design conponents.
See Smith Bros. Mg. Co. v. Stone Mg. Co., 476 F.2d 1004,
177 USPQ 462 (CCPA 1973); Richardson-Vicks, Inc. v. Franklin
Mnt Corp., 216 USPQ 989 (TTAB 1982).

Addi tionally, many of the registrations made of record
by respondent are for marks that are dissimlar to the nmarks
inissue in this case, or recite goods or services that are
dissimlar to the goods and services in issue in this case,
and hence have limted probative value. See Spoons
Restaurants Inc. v. Mrrison Inc., 23 USPQd 1735 (TTAB
1991), aff'd unpub., (Appeal No. 92-1086, Fed. Cr., June 5,
1992). For exanple, Registration No. 1411199 for HOVE PRO

is for “volunmetric infusion punp”; Registration No. 1471267

12
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for TAKE HOVE A PROis for “pre-recorded video tapes”;

Regi stration No. 2869458 for THE HOVE DEPOT PRO PERKS
PROGRAM and design is for “pronoting the sale of credit card
accounts through the adm nistration of incentive award
prograns for home inprovenent custoners”; Registration No.
2710485 for HOVE PROis for “ceiling fans”; Registration No.
2822080 for HOVE PRO is for “conputer services, nanely,
provi ding an on-line conputer database for naking hotel
reservations for others”; and Registration No. 2446090 for
PET & HOME PRO S and design is for “pet sitting, hone
sitting and dog wal ki ng services.”

Further, “third party registrations are of use only if
they tend to denonstrate that a nmark or a portion thereof is
suggestive or descriptive of certain goods and hence is
entitled to a narrow scope of protection.” Inre J. M
Oiginals Inc., 6 USPQ2d 1393, 1394 (TTAB 1987). Regarding
the “strength of a mark, however, registration evidence may
not be given any weight.” dde Tyne Foods Inc. v. Roundy's
Inc., 961 F.2d 200, 22 USPQ2d 1542, 1545 (Fed. Cir. 1992).

Thus, for the foregoi ng reasons, respondent’s argunents
regarding third party registrations are not persuasive.

After considering the simlarities between petitioner’s
goods and services and respondent’s services, as well as the
simlarities between the marks, trade channels and

purchasers, we find that there is a |likelihood of confusion

13
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when petitioner’s mark for “house and buil ding inspection
servi ces and subsequently producing i nspection reports based
t hereon” and “books and report fornms relating to house and
bui I di ng i nspection, maintenance and repair” is used
concurrently with respondent’s mark for “hone nai ntenance
and i nprovenent services.”

DECI SION:. The petition for cancellation is granted and
respondent's Registration No. 2537750 shall be cancelled in

due course.
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